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INTERMUNICIPAL COOPERATION IN 
ESTABLISHING, MAINTAINING, AND 
OPERATING AIRPORTS 


Enum F. Jarz* 


A. B. McMullen, Director of the Airport Section, Civil Aero- 
nautics Administration estimates that “ ... in the near future there 
should be some 4,000 airports and landing fields in the United States 
and its possessions ; and . . . the cost of building them would be about 
$558,000,000.” As for construction “ ... 2,900 hangars and 1,400 
other buildings will be needed . . . [with costs] . . . in the neighbor- 
hood of $70,000,000.”! He also states that “the solution of the airport 
problem lies, to a large extent and in many cases, in the joint estab- 
lishment, operation and maintenance of one large airport by cities 
so located as to be effectually and efficiently served in this way.”? 
The task is gigantic. Over one-half billion dollars of landing fields 
and equipment are needed—more than had been expended in all the 
years up to 1941! The number of airports must be doubled—hangars 
tripled. What are municipalities doing to meet this challenge ? 





*Research Assistant in Public Administration, University of Chicago, and in 
charge of nationwide study of intermunicipal arrangements sponsored by_ the 
International City Managers’ Association and the University of Chicago. This 
article is part ot a study including arrangements in sixteen other municipal 
services. 

1. Address by A. B. McMullen, Director of the Airport Section, Technical 
Development Division, Civil Aeronautics Administration, delivered before the 
Tenth Annual Convention of the Rewer Association of State Aviation Officials, 
Louisville, Kentucky, October 18, 1940, and printed in the Journal of Air Law 
and Commerce, Vol. 12, pp. 51- 57, (January, 1941). 

2. Letter of December 6, 1939, by A. B. McMullen to Franklin L. Burdette. 
(Italics supplied.) 

3. The tal national My pe of airports to January 1, 1941, amounted 
to $449,954,421. There were 84 airports and landing fields by August 1, 1941, 
and only 1, 680 civil airports of 2, iy ug bo for which information was available 
had hangars. Letter of August 15, 1941, m J. B. Bayard, Jr., Acting Director 
of Airports, Civil Aeronautics edeniieeateae 
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1. Extent oF INTERMUNICIPAL COOPERATION* 


Intermunicipal airport cooperation began in the late twenties.® 
However, administrators and legislators have recognized but recently 
the possibilities of joint action in meeting the demands of air travel 
and defense. Table I indicates clearly the mushroom growth of air- 
ports established, maintained, and operated® through concurrent 
action of cities, counties, and other political subdivisions. The num- 
ber of projects proposed and in the process of formation exceeds 
those already in existence. In Idaho, alone, fifteen joint airports are 
to be constructed in the next six months following authorization 
made by the state legislature in 1941.7 Twelve other states enacted 
enabling legislation in the same year. Two of these laws were 
national defense emergency measures.® 


At the time of writing, ninety-two municipalities were partici- 
pating in forty-two airport arrangements variously located in nineteen 
states. As shown in Table I, the large majority of them are a result 
of bilateral agreements made between cities!® and counties. The 
number of airport arrangements proposed and awaiting final action, 
a total of fifty-five, exceeds those already established.1! In contrast 
to the latter, the anticipated projects are primarily “inter-city” rather 





4. ‘‘Municipality” is used broadly to subsume cities, counties, towns, villages 
and other political subdivisions. Its narrower meaning, when used, is made 
apparent by the context. Included within the scope of “‘intermunicipal coopera- 
tion” are all intermunicipal airport arrangements, such as informal oral under- 
standings and those based on written contracts, resolutions, ordinances and other 
formal authorizations. Aviation districts established through the incorporation of 
independent governmental units are not considered. Letters, questionnaires, 
written contracts, resolutions and ordinances made available by state and munici- 

1 officials are the primary source of the administrative data contained in the 
‘ollowing pages. 

5. The city-county airports at Logan City, Utah, and Greenville, South 
Carolina, were established in 1928. The agreement between Louisville and 
Jefferson County, Kentucky, was made in 1929. It was discontinued in 1940 
when Jefferson County assumed entire financial support of the field. 

6. Some of the airports are jointly owned but are operated by only one of 
the cooperating municipalities. Others are jointly operated even though owned 
unilaterally. Examples are given in later pages. 

7. Letter of June 26, 1941, from Mr. A. A. Bennett, Director of Aeronautics, 
Idaho Department of Public Works. The enabling act, Idaho Laws 1941, c. 137 
is summarized in Table II. 


8. See Table II and discussion in pages devoted to legal analysis. 


9. California Laws 1941, c. 265 and Idaho Laws 1941, c. 137. The latter 
act reads as follows: “Recognizing the need for airports as part of the National 
Defense System and the inability of one municipality or one county to finance 
the cost of construction and maintenance thereof within its own limits or 
boundaries, it is the intent and purpose of this act to enable them to jointly and 
severally enter into contracts or agreements and share in the cost of such con- 
struction and maintenance.” The urgent need for immediate action felt by the 
Idaho legislators is reflected in the retroactive finance provision of section four 
which provides that “For the purpose of carrying out the terms of any contract or 
agreement entered into pursuant to the provisions of this Act, such municipality 
or county. may use any funds at its disposal, not otherwise appropriated, and 
during the brant 1941 and 1942, such municipalities shall have the right to make 
such expenditures though not included and provided for in the annual appropria- 
tion bill or budget of such municipality or county.” (Italics supplied.) 


10. ‘“‘Cities’’ include cities, towns, and villages unless otherwise indicated. 


11. Table I displays a total of 118 municipalities anticipating participation 
in the establishment, maintenance and operation of these fifty-five projects. Upon 
completion, some of these airports may be unilaterally administered. 
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than “city-county” enterprises.!* Both existing and proposed enter- 
prises ordinarily are sponsored by cities small in population.'* 


2. ESTABLISHMENT AND ADMINISTRATION 


Procedures utilized in the establishment, maintenance, and oper- 
ation of joint airports vary considerably. Some municipalities, in 
entering upon an arrangement, specify the responsibilities of each 
party in written contracts, resolutions, or ordinances. Others, how- 
ever, collaborate on the basis of an informal oral understanding. 
Many projects are governed by representative commissions ; several, 
through joint sessions of the legislative bodies ; and a few, although 
jointly established, are maintained and operated by only one munici- 
pality. Participants may make money contributions but obligations 
are also met by supplies of materials, equipment, and personnel. 
Arrangements illustrating these many devices appear in the fol- 
lowing pages. 


Multilateral cooperation—The few multilateral arrangements, 
such as those found in Tennessee and North Carolina,'* are indica- 
tive of the great possibilities of intermunicipal airport cooperation. 
If there is to be an airport within a reasonable’® distance of every 
citizen, the near future may bring an increase in both the number 
of multilateral projects and in the number of participants within 
each, the latter especially in states having many municipal corpora- 
tions virtually contiguous to each other. That enterprises with more 





12. Of the fifty-five proposed airport projects, thirty-six are to be arrange- 
ments between cities. The prominence of Texas in the “inter-city” airport pro- 
gram was established, in part, by the Texas Aeronautics Advisory Committee’s 
recommendation to the Governor for thirty-three such agreements including 
seventy-one selected municipalities in its Texas Airport Plan of May, 1940 

Omitting counties participating in evisting airport arrangements, twen- 
tv-two cities are below 10,000 in population; seventeen lie between 10,000 to 
25,000; eight from 25,000 to 50,000; six between 50,000 to 100,000; and only 
two, Knoxville and Nashville, Tennessee, are over 160,000. Louisville, Kentucky, 
having a population of 319,007, terminated its airport agreement with Jefferson 
County in 1940. Of the proposed arrangements, again excluding counties, eighty- 
five of the cities are below 10,000 in population; nine lie between 10,000 to 
25,000; and two cities, Fort Worth and Dallas, Texas, are above 100,000. 

14. Tennessee and North Carolina each have two multilateral arrangements. 
In the latter state, the Raleigh, Durham, Durham County, Wake County project is 
not yet completed. “Plans have been drawn, a site selected, application has been 

e to the C.A.A. for designation as a defense project,” and Work Projects 
Administration assistance has been requested. Local authorities already have 
passed appropriations to meet construction costs. Letter of May 12, 1941, from 
Clarence E. Kuhlman, Utilities Consultant, North Carolina League of Municipal- 
ities. The enterprise has its legal basis in North Carolina Local and Private 
Laws 1939, c. 168, p. 151, authorizing a joint administrative board to establish 
an airport at Durham. A bill to amend the act was introduced in 1941 but details 
were not available at the time of writing. The other multilateral airport arrange- 
ment in North Carolina includes Asheville, Hendersonville, and Henderson 
County. General authorization for airport cooperation among cities, counties, 
and towns is given in North Carolina Code Ann. (1939) c. 2a, §191(d), p. 50 
(L. 1929, c. 87, §4) summarized in Table II. 

15. For the “ideal” number of airports based on population and geographical 
considerations see the Civil Aeronautics Authority, Airport Survey, H. Doc. 
‘he a a lst Session, Government Printing Office, ashington, 
1939, pp. -93. 








TABLE II 


Laws Authorizing Municipalities to Establish, Maintain and Operate Joint Airports* 
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*The Civil Aeronautics Administration assisted by furnishing citations for i. Majority approval at an election is necessary only if objection is raised x. Authorizes towns to coq 
the 1941 enactments. after the legislative body makes known its intention to cooperate in a joint porated town, township, or polit 


**Final citations for some of the 1941 laws were not available at the time 
of ky — Reference is by Senate Bill or House Bill number if this information 
is at han 

t‘‘Municipalities” is used broadly to include counties. 


tMany o 


the laws below provide for the lease of the intermunicipal jointly 


owned aisport to private corporations or individuals. This revenue source is 
omitted from consideration in that the table indicates funds available if the 
airport is jointly maintained and operated in addition to being jointly established 
by municipal cooperation. 

a. Particular reference is not made to the governing body of a joint under- 
taking. The law merely provides that the municipal legislative body may vest 
authority in a board or officer. A board is customary in joint projects. 

b. Cities of the first, second, or third class. 


c. The law authorizes counties to aid cities in establishing airports. 
provision is made for joint maintenance and operation. 


No 


The county fund or “any other fund available for such purposes’ can 


be used. 
e. The 1941 amendment extends the scope of cooperation so as to include 
arrangements with political subdivisions of surrounding states. 

f. 1 other political subdivisions of the states are authorized to jointly 
establish, maintain, and operate airports. 


g. Counties may cooperate only with contiguous counties, 
subdivisions are not restricted by requirements of adjacency. 


Other political 


Cities under 500,000. 


airport. 

j. Federal funds may be accepted. | 

k. Parishes and other political subdivisions. 

1, Parishes must be adjacent. Others not restricted. 

m. The 1941 law, S.B. 158 provides that joint airport arrangements may 
be undertaken either through the creation of an independent airport district or 
by intermunicipal cooperation. Only the latter provisions are included in the 
table. 

n. Townships. 

o. Powers may be delegated to any “agency or commission” 
by contract. 

. The law authorizes cooperation between political subdivisions within 
oan Jrecting certain population, area, and other requirements. 

q. If objection arises to county commissioners’ notice of land purchase, 
oneal approval of the project is necessary before other powers can be exercised. 

. Specific provision is made for the governing bodies of both individual and 
eae” enterprises. 

“Joint airport fund” is to be created. 

t Townships, boroughs, and other municipalities “governed by a board of 
commissioners, or improvement commission.” 

u. A board is to be appointed by and from the legislative body. 

v. This act creates a joint administrative board for Bang airport sponsored 
by Durham, Raleigh, and the counties of Durham and Wak 

w. Established a five-man authority for the Greensboro- Highpoint Airport. 


as specified 




















y. Enables second-class cou 
authorized to have an airport. 
z Permits second-class cit 
if the latter are authorized to h 
aa. Permits third-class citi¢ 
bb. Third-class cities may 
the county. 
cc, A borough may cooperé 
oar” subdivision. 
dd. At the time of writinz, 
ee. Counties of the seconds 
classes may cooperate in airport 
State and federal funds 
gg. A public works law ing 
hh. A private act providi 
county of Greenville. 
ii. The city and county ea 
fifth party. 
jj. Only the city of Greenv 
no such power. 
kk. State funds. 


I. Port districts. 


TABLE II 
Laws Authorizing Municipalities to Establish, Maintain and Operate Joint Airports* 











Municipalitiest Authorized Geographical Limita- Established 
to Cooperate tions on Cooperation by Writ- 
With ten Boar 
Adia- Vote of Agree- App’t 
Cities Coun- Towns Vil- Others cent Within Legis- Popu- ment by Le 
ties lages Juris- County None lative lar Re- islati 
oe Only Bodies Vote auired Bodi 
(2) (3) (4) (5) (6) (7) (8) (9) (10) (11) (12) (13) 
x xX X X — —_ _ x X _ xX Xe 
Xb — x — — _ — x x — X x 
x x _ — — a — x x -_ _ -- 
— x — — — x = — x — _ — 
x x b, § — Xf -- X x _ - _ 
X x X X —_— €3 —_ — >.< -- _ _ 
Xh as Xx x = = = x X = x = 
x x — - — _ = x x xi x _ 
x = & = 2 = = x x ae x — 
x _ xX - Xk XI —_ —_ x _ _ _ 
x x x _ _ _— _ x x _- — Xa 
x x xX X _ _ —_ xX —- a _ - 
x x — x Xn a a x x ame b 4 ea 
x x x xX -- —_— x — x —— _ - 
X x xX BS _ _ x _— Xx Xa - —_ 
X X xX X as —_— — x x _ — Xa 
Xx x X _ _ —_ x _ x _ _— Xr 
X — x _ _ —_ x _ x -— _ x 
8 _ x x Xt — —_ x x _ — — 
no —_ , § e. € _ _ _— x x - -_ 
x x xX — _— * x _ _ Xu 
-- _— a = Xv oe oe oe ee 
seis a ne ck Xw “i ) 
> x x xf Xg — — — — — Xa 
_ — Xx as a _— _> x x —_ _ i 
-- Xy — - -- — x -- x —_ x _- 
Xz = a = = — x x = = — — 
Xaa —_ — <= = _ x — _— =e — 
Xbb -- — — _ -- x — —_— — _ — 
-- -- -- _— Xee _ — xX x — — - 
-- Xee _ _- — a xX x — x _- 
x x xX - Xd —- — x x — _ -_ 
» 4 x a — Xd Xe _ — xX —_— — Xa 
_ _ —_ -~ Xhh a os —_ xX = -- — 
— x me a 22 = x = x a 22 — 
xX x x - Xd — _ x x — -- Xa 
x x x — Xd Xe _ rae x es _ Xa 
a X a -- Xd — _ xX _ x - << 
xX a x oan — Xe _— —_ x -—— - Xa 
Xx x X x -- _ _— xX x - -- Xa 
xX xX xX -- Xu - oe oe 56 
xX a X xX — _— x — x “= -—— Xa 





i. Majority approval at an election is necessary only if objection is raised 
nol “ legislative body makes known its intention to cooperate in a joint 
airpor 

j. Federal funds may be accepted. 

k. Parishes and other political subdivisions. 

1, Parishes must be adjacent. Others not restricted. 

m. The 1941 law, S.B. 158 provides that joint airport arrangements may 
be undertaken either through the creation of an independent airport district or 
—— cooperation. Only the latter provisions are included in the 
table. 

n. Townships. 

o. Powers may be delegated to any “agency or commission” as specified 
by contract. 

The law authorizes cooperation between political subdivisions within 
counties meeting certain population, area, and other requirements. 

f objection arises to county commissioners’ notice of land purchase, 
electoral approval of the project is necessary before other powers can be exercised. 

r. Specific provision is made for the governing bodies of both individual and 
wae enterprises. 

“Joint airport fund” is to be created. 

t Townships, boroughs, and other municipalities “governed by a board of 
commissioners, or improvement commission.” 

u. A board is to be appointed by and from the legislative body. 

v. This act creates a joint administrative board wr 7 airport sponsored 
by Durham, Raleigh, and the counties of Durham and 

w. Established a five-man authority for the Greensbore- Highpoint Airport. 
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x. Authorizes towns to cooperate with any county, city, borough, incor- 
porated town, township, or political subdivision. 

y. Enables second-class counties to cooperate with any city within a county 
authorized to have an airport. 

. Permits second-class cities to cooperate with their respective counties 
if the latter are authorized to have airports. 

aa. Permits third-class cities to cooperate with any county. 
. bb. oo cities may contribute to the support of any airport within 
the county. 

cc. A borough may cooperate with any county, city, borough, township or 
political subdivision. 

dd. At the time of writing, this bill was in Senate Committee. 

ee. Counties of the second, third, fourth, fifth, sixth, seventh and eighth 
classes may cooperate in airport matters with any city or borough. 

ff. State and federal funds may be received. 

gg. A public works law including airports only incidently. 

hh. A private act providing a joint airport commission for the city and 
county of Greenville. 

ii. The city and county each appoint two members who in turn choose &@ 
fifth party. 

jj. Only the city of Greenville may make an appropriation. The county has 
no such power. 

kk. State funds. 


ll. Port districts. 
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than two parties may be either complex or simple is shown in the 
Tennessee arrangements described below. 


In Tennessee, the Tri-City Airport, constructed, maintained 
and operated by Johnson City,’® Kingsport, Bristol, and Sullivan 
County, illustrates the forces operating and the methods used in 
the acquisition and administration of a relatively complex project. 
Its origin is found in an urgent need for an airport to serve upper- 
east Tennessee and southwest Virginia. Simultaneously, private air 
lines offered maximum service to an airdrome located in the area. 
Hilly terrain, however, made the cost of construction prohibitive 
for any one municipality to proceed unilaterally. 


Faced with these factors the city councils and chambers of com- 
merce of the respective cities urged a program of joint action. 
Federal and state authorities were consulted. Assured of help from 
these sources, each legislative body passed, in 1934, similar resolutions 
creating an airport governing body, defining its powers, and determin- 
ing the financial support to be given the project.1* 


A joint agency, known as the Tri-City Airport Commission, 
composed of twelve lay citizens, was appointed by the chief officers 
of the respective municipalities. Johnson City, the largest contributor 
to the arrangement has six representatives while the others each have 
two. The Commission acts as the deliberating body and selects the 
airport manager who carries out its policies. 


In 1934, the commissioners purchased a landing site for $50,000 
allocating costs on the basis of the relative populations of the cooper- 
ating municipalities.1* Obligations were paid by appropriations from 
general funds rather than by resort to bond issues. All other outlays 
including major construction items were met by federal and state 
authorities. A Work Progress Administration project provided for 
grading, hangars, and buildings ; and the State Highway Department 
built a nine-mile connecting highway for the airport.’® Recurring 
small construction costs are paid by the State Bureau of Aeronautics. 


Since the opening of the field in 1937, airport revenues and 
refunds from the state gasoline tax? have been sufficient to meet the 
expenses of maintenance and operation. In short, the municipalities 





16. Johnson City is in Washington County, Kingsport and Bristol are in 
Sullivan ceouty where the airport is located. 
: ‘<3 joint, municipal action was > aramid in 1931. See 

Michie’s ode Ann. (1938) c. 8, §277 400 (Law. 1931, , $1) in Table II. 

. Johnson City contributed $20, 000; Sullivan County, $12, 000; Kingsport, 
$10,000; and Bristol paid $8,000. 

19. Engineers from the State Highway Department also made the original 
survey to Ty the exact location of the airport site 

20. 3.5 cent per gallon tax is refunded to the Tri-City Airport Commis- 
sion for gasoline sold at the airport. 
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have made no financial contributions in addition to the amounts 
originally appropriated for the land site.?4 


The Tri-City Airport has been administered without friction and 
to the satisfaction of the sponsoring communities generally. Local 
newspapers were especially expressive of their approval when the 
Pennsylvania Central Airlines recognized the field as a scheduled stop 
on their new Pittsburgh-Birmingham route. American Airline trans- 
ports make four stops daily in flying their transcontinental schedules. 


Another undertaking, the McGhee-Tyson Airport in Blount 
County, Tennessee, is a joint enterprise only to the extent of land 
purchase. In 1936, the mayor and council of Knoxville?? took the 
initiative in establishing an airport by entering into written contracts 
with Alcoa, Maryville, and Blount County, specifying that the 
latter were each to contribute $5,000 for a landing field. Knoxville’s 
appropriation of $35,000 made a total of $50,000 available for the 
purchase of a 350 acre plot.” 


Other than provisions for the disposal of the property if the 
project were abandoned,”* nothing more appears in the contracts. 
Knoxville has remained the sole administrator of the airport, meeting 
alone costs of maintenance and operation. It provided for engineer- 
ing supervision and purchased materials needed for hangars. As in 
the preceding example, so here again, general funds rather than a 
bond issue were the source of necessary monies and federal and 
state help was received.?° 


City-county bilateral arrangements.— City-county agreements 
are most illustrative of the wide variety of forms which efforts at 
cooperation have taken. The Wilkes-Barre and county of Luzerne, 
Pennsylvania airport arrangement, for example, is formal and exten- 
sive in the sense that obligations of each party are precisely stated 





21. Ordinarily municipal airports are not self-supporting. “Of approxi- 
mately 650 municipal ag orts in the United States, not more than 15 per cent 
are paving their way or breaking even. The remainder have operating deficits, 
requ ring appropriations out of general municipal tax funds to balance their 
budgets.”” American Municipal Association, Financing Municipal Airport Opera- 
tion, Report No. 143 (Chicago, 1940), p. 1. 

2 Knoxville is in Knox County ; the other cities are in Blount County. 

23. The terms of the agreement appear in contracts entered into by Knox- 
ville and - other municipalities on January 15, 1936, and in the report of 
— ,» 1935, prepared by the Airport Committee of the Knoxville City 

‘ounc 

24. Each contract provides that if the airport project is not completed 
“the land or the sale price of said land that is acquired by the City of Knoxville 
for said airport purposes is to be divided among the donors to said oy who 
have contributed toward the purchase of the land on a pro rata basis, and that 
in the event of the abandonment of the airport eg! that the donors shall 
come to an agreement in regard to the disposal of the land purchased for this 
rene.” — duration of the contracts was not specified. 

25. The Works Progress Administration assisted in the gtr ae = of the 
field iy the State Highway Department constructed a road leading from the 
airport to the highway. 
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by ordinance and resolution, and prescribed activities are jointly 
administered. On the other hand, the understanding between Dothan 
and Houston County, Alabama, is completely informal and is well 
described by a local official as “a very loose arrangement.” Coopera- 
tion is extensive but the understanding is oral and contributions by 
participants are in terms of supplies, materials, equipment, and per- 
sonnel in varying amounts. There are also simple arrangements with 
a minimum cooperation—usually a money grant by a county to a city 
without further participation by the donor. Berry field at Nashville, 
Tennessee, was established through an understanding of this kind.” 
Since the remaining city-county arrangements follow rather closely 
one or the other of the above patterns, only their unique features will 
be described. 


a. Formal procedures.—Private airport operation having failed, 
Wilkes-Barre, Pennsylvania passed an ordinance in 19347 providing 
for the acquisition and administration of a municipal airport with the 
cooperation of the county of Luzerne.?® Governing authority for the 
project is vested in a Board of Management made up of three mem- 
bers, two of whom are selected by and from the respective legislative 
bodies with a third selected by the two already so designated. This air 
board, in turn, appoints and fixes the salaries of all employees needed 
in maintaining and operating the enterprise. 


The 1934 agreement further provides that Wilkes-Barre is to 
meet all expenses incurred in the lease of an airport site.2® A pro- 
portionately larger share of the maintenance and operation costs, two- 
thirds, are paid by the county. The ordinance limits expenditures 
by the board of management to $18,000 a year. 


Topographical handicaps are of some concern to the spon- 
sors of the project at Wilkes-Barre. Finding that bomber operation 
from the field is precluded by the proximity of surrounding hills, the 
Civil Aeronautics Administration has shown interest in a new airport 
being considered as a joint project by neighboring Scranton City and 
Lackawanna County. Simultaneously, a state bill passed in 1941 
authorizes the counties of Luzerne and Lackawanna to cooperate in 





26. Davidson County donated $40,000 for the purchase of land. Nashville 
constructed the buildings and other improvements and remains the sole admin- 
istrator of the airport. 

27. Wilkes-Barre, Pennsylvania Ordinance No. 872, 1934. 

28. As shown in Table II, the Pennsylvania State iogitatere has empowered 
local authorities to cooperate in airport matters by a series of special acts. 

29. Supra, n. 27. The agreement incorporated in Ordinance No. 872 “is 
based on an item of Six Thousand ($6,000.00) Dollars appropriated [by Wilkes- 
Barre] in ordinance No. 849, passed finally by the City Council of the City of 
Wilkes-Barre, on the 28th day of December, A. D. 1933, and items of appropria- 
tion for similar purposes hereinafter to be appropriated in the annual appropria- 
tion ordinance covering the years 1935, 1936, 1937, 1938 and 1939.” 
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such an enterprise.2° These cross currents leave indefinite the future 
status of the Wilkes-Barre-Luzerne County agreement. 


A provision setting the termination of this project at the end of 
five years was included in the 1934 ordinance.*! Certain difficulties 
arising from an incomplete definition of the duties and responsibilties 
of the governing board and from omission of amendment procedures 
may be remedied by a new agreement. 


Several unique features are found in other city-county arrange- 
ments. The city and county of Greenville, South Carolina, are spon- 
sors of an airport for which the state law makes complete provision ; 
the composition and powers of the Greenville Airport Commission 
together with methods of financing and property disposition are 
outlined in detail.22 Autonomy, however, is left with municipal 
officials. An independent airport district was not created. 


Elizabeth, North Carolina, has an interesting arrangement with 
Pasquotank County whereby the airport is administered by a joint 
meeting of the respective legislative bodies rather than through a 
separately created governing authority.** 


b. Informal procedures. —Some municipalities “just get to- 
gether” and establish an airport without much consideration for legal 
forms and precise sharing of costs. It was with such a feeling of 
good neighborliness that the officials of Dothan and Houston County, 
Alabama, put their heads together and worked out a “good airport 
and everybody is satisfied.” 


Originally, Dothan owned an airport of 100 acres which became 
too small for growing demands. An adjoining plot of land offered a 
solution to the difficulty but the city was financially unprepared for 
the purchase. County authorities were consulted and responded by 
buying the additional acres.*4 


With each owning about one-half the land, the municipalities 
together secured a Works Progress Administration project to supply 
trucks and laborers for the enterprise. The county furnished grading 
equipment and the city paid the salaries of the men and the cost of the 





30. Pennsylvania 1929 P.L. as amended by H.B. No. 112 passed by the lower 
me eal early in 1941. At the time of writing, the bill awaited final action by the 

enate. 

31. Since 1939, the airport authorities have been operating on the basis 
of the 1934 ordinance even though the five-year limitation clause was included 
in a agreement. 

South carctine es 1928, Act No. 919, 1898 as amended by Act 1929, 
No. io listed in Table II. ” . 

33. The law sues cooperation in eg Carolina is cited in footnote 14. 

34. Alabama Code (1940) tit. 4, ¢. 2, 705 (L. 1931, p. 202) author- 
izes city-county cooperation as indicated ‘in saXabie It I. 
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fuel used in operating the county machinery.*® When the project is 
completed the city will be solely responsible for maintenance and 
operation expenditures. 


Joint meetings of Dothan’s city commissioners with the County 
Board of Revenue serve to govern the project. An airport commission 
of five members—one representing the County Board of Revenue 
and the others being lay citizens—has been appointed to act in an 
advisory capacity. 


Also through informal agreement, Gadsden and Etowah County, 
Alabama, acquired from private industrial corporations a 360 acre 
tract of land for a new airport. The county is to furnish grading 
machinery with Gadsden meeting the remaining expenses. Adminis- 
tration of the airport upon completion will rest in the city. 


City-city bilateral arrangements—There are few “‘inter-city” 
airports. Table I shows only seven arrangements of this type as 
compared with thirty-one city-county projects. The Binghamton- 
Endicott field in the state of New York and the Pullman, Washington- 
Moscow, Idaho “inter-state” airport are the outstanding examples 
in this group. Two other projects, those at Helena, Arkansas and 
Lewiston, Maine, will be briefly considered. 


In 1936, the Binghamton city council and the Endicott village 
board of trustees, acting under the General Municipal Law,°* passed 
joint resolutions®? creating an airport committee and providing for 
the procurement of real property. The governing body, known as 
the Tri-Cities*® Airport Committee, consists of two members from 
both the city council and the village board of trustees serving at the 
pleasure of the latter bodies.*® It has charge of construction, equip- 
ment, maintenance and operation of the airport. The committee also 
appoints the airport manager, and upon his recommendation, the 
remaining personnel. All its activities relating to the buying and sell- 
ing of land or requiring expenditures of money are subject to the 
joint approval of the legislative bodies. 





35. The Works Progress Administration project amounted to approximately 
$100,000, and the city and county contributions together came to about $22,000. 

At the time of writing the Civil Aeronautics Administration was paving 
the runways at an additional cost of $106,000. 

36. See Baldwin’s New York Cons. Laws. Ann. (1938), V. 3, Tit. 14, §353a, 
p. 50 (L. 1935, c. 673) as am. by Luw 1941 c. 606 summarized in Table II. 

37. Resolution of October 5, 1936, Binghamton Council Proceedings, pp. 
279-81. 

38. The Tri Cities are Binghamton, the village of Endicott, and Johnson 
City, but the latter did not enter into the arrangement as expected, 

39. The resolution further reads that ‘No member of the said [airport] 
committee shall be qualified to serve thereon after he shall cease to be a member 
of the Council of the City of Binghamton or the Board of Trustees of the Village 
of Endicott, as the case may be.”” Supra, n. 36. 
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According to the resolution of 1936, the cost of the project was 
to be “borne in equal shares.” On this basis, the Committee was 
authorized to purchase a tract of land at $17,235. Original construc- 
tion costs were also divided equally.*° For maintenance and operation 
expenditures, each city sets up a like amount in its annual budget*? 
which together with airport revenues are expected to suffice. 


Should additional appropriations be requested by the Committee 
members of their respective legislative bodies, each of the latter sepa- 
rately determines the source of funds. Small sums are paid by note 
issues while large capital expenditures are met by bonds. In 1940, 
for example, Binghamton authorized a $2,000 note issue to defray 
its share in a new airport office building. 


A Committee treasurer keeps a separate account for airport 
funds into which are paid all monies including the revenues and 
combined budget items. Surpluses, if they occur, are carried over 
into succeeding years. All claims are audited by the Committee and 
an annual report is made to the legislative bodies although none is 
published for public distribution. 


According to a local official the Binghamton-Endicott arrange- 
ment has been highly successful although the future may bring some 
difficulty. “The one weakness of the establishing legislation is . . 
that no provision exits for amending the present agreement, or for 
discontinuing . . . joint operation” should it ever be deemed 
desirable.*? 


The Pullman, Washington-Moscow, Idaho airport indicates that 
cooperation does not stop at state boundaries. Upon inauguration of 
civilian pilot training, representatives from the state colleges, one 
being located in each of these neighboring towns, met with city and 
county officials in an effort to develop a site owned by the City of 
Pullman. As a result of this meeting an airport board was established 
including the mayors of Pullman and Moscow, one representative 
from each city council, and a fifth person appointed by these four. 


Soon after its creation the board leased the land owned by 
Pullman and, by way of a Works Projects Administration grant, 
improved the field and constructed the necessary buildings. The two 
cities, their respective counties, and several private contributors 





40. Upon recommendation of the Civil Aeronautics Administration, army 
engineers recently let contracts in the amount of $250,000 for grading, paving, 
— of runways, and for adjustment of lighting facilities in harmony with 
other changes. 


¢ 
41. In 1940 both Binghamton and Endicott each contributed $3,000. 
os a  soaeed of June 9, 1941, from Charles W. Kress, Mayor of Binghamton, 
ew York. 
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made cash donations to the enterprise. Construction equipment was 
also put at the disposal of the airport board by the cooperating 
municipalities. Rentals paid by the two educational institutions, to- 
gether with other revenues, have been sufficient to maintain and 
insure the continued improvement of the field. 


Other joint city airports offer similarities and some differences 
in procedures. The Helena-West Helena Airport, authorized by an 
Arkansas law of 1939, is administered by a joint commission of lay 
citizens. Revenue bonds to the extent of $25,000 were issued to pur- 
chase a landing field. Rather than sharing costs equally, however, 
the cooperating cities made contributions on the basis of the assessed 
property valuations in the respective municipalities. As a result, 
Helena met 80 per cent of the financial obligation.** 


The joint airport of Lewiston-Auburn, Maine, is financed largely 
by the Maine Military Defense Commission. Lewiston pays but 
one-third and Auburn only one-sixth of the costs. 


3. LAws AND Court DECISIONS 


A comparison of Tables I and II indicates that legislation is in 
advance of practice with reference to airport arrangements; for 
while thirty-two states*® authorize intermunicipal airport cooperation, 
there are but twenty-two states in which joint projects already exist 
or are under consideration. Moreover, court decisions suggest that 
cooperation is possible even without express permission in state law. 
But first, what does an analysis of the enabling legislation show? 


Statutory enactments —Beginning with the Indiana Statute of 
1920, there has been a gradual increase in the number of jurisdictions 
enacting joint airport legislation until in 1941, thirteen states entered 
such authorization into the statute books. In one legislative year 
alone, the statutory output approximated that of the two preceding 
decades respectively.*® 





43. Arkansas Laws 1939, Act 80, pp. 168-69. 

44, Further action has been delayed. The sponsors have failed to provide for 
construction funds and Works Projects Administration assistance is being held 
in abeyance. No material work has been completed except for clearing, ub- 
bing, and fencing. At the present time, however, the airport serves “as a land- 
ing and take off field for the limited [local] demands.” Letter of June 12, 1941, 
from Mr. L. R. Parmelee, City Engineer, Helena, Arkansas. 

45. Several states have general laws giving “blanket” authorization for 
cooperation in all municipal services including airports. All of these jurisdictions 
except Ohio have also enacted legislation specifically granting municipalities 
the right to cooperate in airport matters. The extent of such duplication for 
airports and other municipal functions will be found in a forthcoming work of 
the author containing legal and administrative findings on intermunicipal coop- 
eration in seventeen municipal services. 

46. Joint airport laws were enacted by twelve states in the 1920’s; and 
sixteen states in the 1930’s. Of the 1941 laws, nine authorized cooperation where 
nO previous permission was found; four amended earlier laws, 
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As shown in columns 2 to 9 of Table II, the extent of authoriza- 
tion varies considerably from state to state, although, in general, 
cities, counties, towns, and villages have ample authority. In a few 
jurisdictions, all political subdivisions are granted the right to 
cooperate with each other; while in others, joint arrangements are 
limited to one class of municipalities, such as cities or counties.‘7 
Moreover, geographical restrictions are infrequent.*® Georgia is most 
liberal in its provisions, allowing its political subdivisions to make 
agreements with those of other states.4® In fact, however, there is 
but one “inter-state” airport and that is located in the far northwest.®° 


The remaining sections of Table II indicate that ordinarily joint 
airport projects are inaugurated by the legislative bodies of the 
cooperating municipalities ; the form of the agreement, whether writ- 
ten or oral, is not usually specified; detailed provisions for a joint 
airport governing body are rarely made; revenue sources are ample in 
the majority of states; and the national defense emergency was 
recognized as the moving factor for two of the 1941 laws. 


Important statutory data not included in the table show infre- 
quent provision for division of costs between cooperating munici- 
palities,5' rare reference to the inclusion of amending procedures 
within agreements,®* and little attention to property disposal upon 





47. Seven states permit “all political subdivisions” to sponsor joint air- 
ports; thirteen have broad provisions including cities, counties, and either towns 
or villages or both; two limit cooperation to counties; and one state, Kansas, 
provides only for “inter-city” arrangements. 

48. Seven states restrict cooperation to “adjacent” municipalities and 
this tiemttation applies only to counties (or parishes). Four other states provide 
that only those municipalities “within” a county may enter into airport agree- 
ments; and one of these, Pennsylvania, imposes the limitation only on certain 
classes of cities. 

49. Georgia Got Pe. — Tit. 11, c. 11-2, §201, p. 268 (Acts 1933, 
p. 102) as am, by L. 941, S.B. 214. The latter amendment ‘added the clause per- 
mitting “interstate”’ pail lg In its present form the law reads as follows: 

“All counties in the state of Georgia which are located on the 
boundary line between the State of Georgia and any other State, as 
well as all municipalities and other political subdivisions which are 
located in such boundory counties, are hereby authorized, separately, 
jointly with ne oe other or jointly with any County, municipality, or 
political subdivision of any such border state, to acquire, esta iish, 
construct, expand, own, lease, control, equip, improve, maintain, operate, 
regulate and police airports and landing fields for the use of aircraft, 
either within or without the geographical iimits of such border counties 
and the municipalities and other political subdivisions therein contained 

in the State of Georgia or within the geographical limits of any County, 

municipality or political subdivision of and such border state.” (Italics 

supplied). 

Other states permit the location of airports in a foreign state but such 
authorization has applied to unilateral rather than joint action. See, for example, 
South Dakota Laws 1931, c. 86, §1-2, p. 61. 

50. The Pullman, Washington-Moscow, Idaho joint airport. 

51. Seven states provide for cost allocations. In Montana, payments are 
to be “based upon the benefits it is determined each shall derive from the pro- 
ject.” Indiana requires an equal sharing of expenses. Missouri, New York, 
North Carolina (General Law), Pennsylvania (all the statutes except Purdon’'s 
Penn. Stat. Ann. (1931) Tit. 53, §§12198-4205, p. 843), and West Virginia merely 
require a statement of respective expenditures in the agreements entered upon 
without specifying a fixed ratio. 

52. New York and South Carolina (Code (Suppl. 1934] §9305, p. 375) are 
the only states describing amendment procedures. The former requires “eon- 
currence of each legislative body” to proposed changes; and in the latter a 
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termination of a joint arrangement.5* Not pertaining to joint airports 
exclusively, but of relevance to their legal status, are the many 
legislative declarations that appropriations for airports are expendi- 
tures for a “public purpose.’’** 


Court decisions.»°—Few decisions have been rendered pertaining 
to airports in which the points at issue were inherent in the joint 
action of the participating municipalities. However, many judicial 
pages are devoted to problems of constitutionality, financial respon- 
sibility, liability, and other questions arising from intermunicipal 
cooperation in other services, such as fire, parks, sewage, and water. 
Also a general law giving municipalities a “blanket” authority to 
cooperate in the administration of any power that they might exercise 
individually has been subject to judicial interpretation. Quite natur- 
ally, many of these decisions apply with equal force to airport 
arrangements within the state of litigation. Similarly, the numerous 
holdings in disputes arising from the establishment or operation of 
an airport by individual municipal initiative have direct relevance to 
joint undertakings.5® Nevertheless, a complete analogical treatment 
citing the cases described above upon issue that might conceivably 
arise in the conduct of joint undertakings is beyond the scope of this 
article.57 The succeeding pages are largely restricted to a considera- 





ae, Serene may be amended in the same way that any local ordinance is 
modifie 

53. Two states, South Carolina and West Virginia, provide for property 
disposal = termination of an arrangement. The South Carolina Act of 1928 
as amended in 1929 fixes the abandonment procedure for the Greenville City 
and County airport in the following terms: 

in case the property acquired by the Commission as afore- 
said shall cease to be used for the Led ge provided, then all 

of the property, both real and personal, shall be by the Commission 

sold and converted into cash, and said proceeds shall be divided among 

the City of ig ee the County of Greenville and the Park and Tree 

Commission of the City of Greenville, in the following proportions: 

One-fourth thereof to the City of Greenville, one-half interest thereof 

to the County of Greenville; and one-fourth thereof to the Park and 

Tree Commission of the City "of Greenville, ... 

The West Virginia statute is the only general law on the matter. It provides 
for termination of an arrangement by approval of each participating municipal- 
ity with distribution of proceeds “in the proportion in which such counties 
and municipalities had contributed” to the project. Moreover, for points of 
dispute, litigation procedure is outlined. 

54. Of the thirty-two states listed in Table II, twenty-one have declared 
that airport expenditures are for a “public purpose.’ 

anh Stein, University of Chicago Law Review, assisted in judicial 
researc 


Cc. 195 8 ); 

v. Clausen, 157 Wash. 4 457, 289 Pac, 1 (193 0); Hile v. Cleveland, 26 Ohio App. 
265, 160 N. EB. 241 (1927). "An ordinance providing for the pene of an airport 
outside the city was upheld in Ebrite v. Crawford, 215 Cal. Legal experts 
gave considerable thought to the problem of policing joint tense in their draft 
of the Uniform Airports Act. National Conference of Commissioners on Uniform 
State Laws, Consideration of the First Tentative Draft of the Uniform Airports 
Act, Milwaukee, Wisconsin, 1934, pp. 8-11. 

57. For a systematic treatment of the laws and court decisions of a general 
nature and those concerning particular municipal functions the reader is re- 
ferred to the forthcoming work of the author to be published in the summer 
of 1942. For less extensive material see William Anderson, “The Extraterritorial 
Powers of Cities,’’ Minnesota Law Review, X (1926), pp. "45 - 97, 564- 83: William 

Combs, “City-County Separation and Consensenites in Tennessee,” Tennessee 
Law Review, February, 1940, pp. 217-28; Winston W. Crouch, “Extraterritorial 
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tion of the issues arising in the acquisition and administration of 
joint airports. 


Are statutes authorizing intermunicipal cooperation in the estab- 
lishment, maintenance, and operation of airports constitutional ?— 
Only two cases bear directly upon this question. In Ragsdale v. Har- 
graves, Mayor, 198 Arkansas 614, 129 S.W. 2nd 967 (1939), a prop- 
erty owner of the city of Helena, Arkansas, sued to enjoin the city 
from issuing $16,000 in bonds to meet its share of an airport project 
undertaken jointly with the city of West Helena.°* The appellant, 
Ragsdale, contended first, that the state constitution in permitting 
unilateral action in airport matters did not give authority for joint 
projects as provided in Act No. 80, 1939,5® and second, that cities 
can not hold property jointly. 


In deciding the first issue, the Arkansas Supreme Court reasoned 
that “If it was the intention [of the Constitution] to authorize 
municipalities to purchase, develop, and improve flying fields, the 
mere fact that two cities instead of one undertake the improvement 
does not violate the Constitution.” As for cities owning property 
jointly, the court relied on precedent®® which held that cities may 
own property in common and construed “joint ownership” as owner- 
ship in common. 


A point of view differing sharply from that found in the 
Arkansas decision is expressed in Gentry v. Taylor, 192 South Caro- 
lina 145, 5 S.E. (2d) 857 (1939). This latter case held that a county 
could not levy a tax to pay for bonds issued to.improve a city-owned 
airport located within the county because such expenditure was not 
for “an ordinary county purpose” as required by the Constitution. 
In consequence, the statute*! authorizing counties to aid cities in 
airport establishment was declared unconstitutional. 


Thus, the weight of judicial authority is equally divided on the 
question of the constitutionality of joint airport laws. Those inter- 





Powers of Cities as factors in California Metropolitan Government,” American 
Political Science Review, April, 1937, Pp. 286-91; William Seal Carpenter, 
Problems in Service Levels (Princeton University Press, Princeton, 1940); and 
Ronald M. Ketcham, Intergovernmental Cooperation in the Los Angeles Area 
(University of California at Los Angeles, Los Angeles, 1940). 

58. See earlier reference to the Helena-West Helena Airport in the discus- 
sion of “inter-city” arrangements. 

59. See Table II. 

60. De Witt et al. v. The City of San Francisco et al., 2 Cal. 289. 
See also, McQuillan, Municipal Corporations (2d ed.) V. III, s. 1225 and 43 
Corpus Juris, Municipal Corporations, §2084, p. 1329. It is doubtful that 
municipalities og | own property “jointly” if the term is construed technically 
as found in the law of iy ay Strictly “joint es cree is characterized, 
along with other elements, by the right of survivorship. ince municipalities 
are perpetual entities this one requirement is lacking and joint ownership is 
precluded. In the Ragsdale case, however, the court took a liberal point of view 
construing “joint” as equivalent to “concurrent” action or ownership thus avoid- 
ing the difficulty. 

61. 40 Statutes at Large, 2790 (1938). 
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ested in the growth of intermunicipal airport cooperation may find 
encouragement in the decisions upholding general®? and specific®* 
authorizations for intermunicipal arrangements in other municipal 
services. 


Is joint action possible without explicit legislative authorization? 
—Practically, it is not only possible but it is being done.** Moreover, 
legal opinion is following a trend which may culminate in an explicit 
decision substantiating such action. Since the far-reaching Cardozo 
decision in Hesse v. Roth, 249 New York 436, 164 North East 342 
(1928) declaring airports a public necessity, many other state courts 
have rendered like decisions.*® The Ragsdale case might be inter- 
preted as taking the next step in its consideration for “public safety” 
as a factor of importance in deciding upon the constitutionality of 
the Arkansas law and by its words “If it was the intention [of the 
Constitution that municipal airports be established] . . . the mere 
fact that two cities instead of one undertake the improvement does 
not violate the Constitution.” 


Information is scant upon issues other than that of the constitu- 
tionality of joint airport laws. The Arkansas court, in the Ragsdale 
case, rendered its opinion on joint financing in a situation where the 
law is silent on the subject by holding that two cities empowered to 
cooperate “necessarily have the authority to issue bonds and levy a 
tax to pay for said airport.” Questions of equitable methods of cost 
allocations, joint liability for tort, the meaning of “adjacent” or 
“contiguous” in statutes limiting cooperation to such municipalities, 
and many other problems arising in the administration of other muni- 
cipal services have not yet received consideration in the interpretation 
of aeronautical law. 


4. SUMMARY AND CONCLUSIONS 


It is apparent that intermunicipal airport arrangements are 
entering upon a stage of development whose final outcome remains 





62. In re City and County of San Francisco, 191 Cal. 172, City of Oakland 
v. Williams, 15 Cal. 2d 542. 

63. See, for example, court opinions in Benke v. City of Neenah, 221 
Wis. 411, Carr v. Borough of Merchantville, 102 N. J. 553; People of the State 
of New York v. State of New Jersey and the Passaic Valley Sewage Commission. 
There are many others, 

64. Joint airports were undertaken without explicit legislative authoriza- 
tion in two states. One of these states enacted a law in 1941 giving legal 
recognition to such enterprises. The Texas program calling for thirty-three 
“inter-city” rg projects may be contingent upon a liberal court interpre- 
tation of a 1934 law, Vernon’s Ann. Texas Stats. (1934) Art. 1269 h, s. 1, 
empowering nee | to ce unilaterally in the establishment, main- 
tenance, and operation of airports. 

65. See Charles S. Rhyne, “The Legal Experience of eg ” Journal of 


al Law end Gommnorae, Vol. 11, pp. 297-319, (October, 1940) a M. Hunter, 
“Airport Lega Developments of Interest to Sfanieipalivies—1940, " dbid., 
Vol 12, pp. 148- 63. Pein 1941) 
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somewhat obscure. Not only are there indications of a rapid increase 
in the number of such projects, but they may take a wide variety of 
forms. To date, there are arrangements based on oral understand- 
ings, written contracts, resolutions, ordinances, and some are pro- 
vided for in detail by state law. Governing authority is vested in 
special commissions, joint sessions of cooperating legislative bodies, 
or in officials of one of the participating municipalites. Both money 
grants and contributions in supplies, equipment, and personnel have 
been made. There is no fixed manner of allocating costs. Expenses 
are most often divided equally but they are also shared on the basis 
of relative populations or assessed property valuations. Monies may 
be received from general funds, special taxes, bond and note issues. 
and from state and federal authorities. In short, there is little 
standardization in the many procedures. 


Legislative sanction for intermunicipal airport cooperation is 
in advance of practice and was considerably augmented by the new 
laws of 1941. Nevertheless, the extent of authorization varies 
considerably from state to state with a tendency toward special 
treatment in a few. Most liberal is the state of Georgia giving all 
of its political subdivisions the power to cooperate with each other 
and its boundary corporations the right to cooperate with municipali- 
ties of adjoining states. The laws, as a rule, provide that joint 
projects can be undertaken by action of the local legislative bodies : 
and requirements as to the form of the agreement are infrequently 
made. Revenue sources are ample in the majority of states. 


Court interpretations of joint airport laws are few and indicate 
both broad and narrow construction of municipal powers in this field. 
The Ragsdale case may be a forerunner of judicial opinion that will 
ultimately uphold intermunicipal joint efforts without specific legis- 
lative authorization. Moreover, considering court opinions rendered 
in deliberations upon laws enabling cooperation in other municipal 
functions, the outlook for joint airports from a legal point of view is 
encouraging. 


Far-reaching generalization upon the administrative procedures 
and legal provisions summarized in the preceding paragraphs is 
somewhat precarious because of the relatively small number of joint 
airports in existence and the incomplete nature of the data for a 
number of them. There are indications, however, that certain prac- 
tices including a reliance on oral understandings,®* the omission 





66. Oral understandings are apt to leave indefinite the exact duties and 
responsibilities of the parties to an agreement. Friction ensues. This has been 
especially true for intermunicipal cooperation in fire fighting. 
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of amendment and termination procedures from agreements,®? and 
somewhat arbitrary division of costs**® are apt to cause friction. 
Furthermore, state legislatures have created a confusing duplication 
of statutes,®® and have enacted laws, in some instances, that are 
either too detailed’ in their provisions, or, contrariwise, without 
sufficient definition of the extent of municipal powers in airport 
cooperation.7! 


There remains, finally, the problem of determining the role of 
intermunicipal cooperation in the establishment, operation, and 
maintenance of airports. Quite obviously, joint sponsorship offers 
airport facilities to municpalities which would otherwise do without 
such services.** But it is also clear that an indiscriminate growth 
and distribution’® of airports is unwise especially under conditions 
of national emergency. In short, a certain amount of federal’ 
and state supervision and assistance appears indispensable. Local 
projects must be included within a cnneraen national plan. 











67. For any number of reasons, partic ipants in : an airport arrangement may 
find that representation in the airport commission, respective financial contribu- 
tions, duration of the agreement, and many other original provisions must be 
changed. Moreover, if, after a considerable investment has been made in land, 
hangars, and buildings, a project is discontinued, the matter of reorganization 
or distribution of proceeds is made difficult without a prior understanding of the 
ler wae to be used and the amounts to be distributed to each member 
municipality. 

G8. Refined methods of cost allocation are rarely used. In most airport 
arrangements, for example, financial obligations are shared equally. Yet there 
is no reason why such should necessarily be the case. A particular municipality, 
in contrast to its neighbor, may be better able to support an airport project and 
benefit more by its presence. Methods used in determining cost allocations in 
other seme a intermunicipal cooperation will be described in the writer’s forth- 
coming work. 

9. See, for example, the duplication within airport laws alone in the 
Pennsylvania Statutes listed in Table II. The author’s forthcoming publication 
will describe the amount of overlapping between authorizations for specific 
municipal services, 

70. The special acts of North and South Carolina as shown in Table II. 

71. The Arkansas law, among others, omits mention of revenue sources 
other than fees. Fortunately, a broad construction of the statute by the Arkansas 
supreme court remedied this deficit. 

72. Several states have authorized the creation of independent aviation 
districts. Evidence accumulated in the study of examples in many other municipal 
functions indicates that joint projects as a rule, might better be formed under 
direct municipal control. 

73. For a recent work on the location of airports see A. B. McMullen, “Air- 
ports and National Defense,” Journal of Air Law and Commerce, Vol. 12, p. 54, 
(January, 1941). 

74. Federal assistance for municipal airports, including joint projects, has 
been significant in recent years. International City Managers’ Association, 
Municipal! Yearbook, V. 8, 1941, pp. 349-59. 














CONTROLLED COMPETITION: THREE YEARS 
OF THE CIVIL AERONAUTICS ACTF 


Nei. G. MELONE* 


INTRODUCTION 


The Civil Aeronautics Act of 1938 was an attempt to remedy a 
situation in the air transport industry which was characterized as 
“chaotic” by the Committee on Interstate and Foreign Commerce.' 


From 1930 to 1934, the entire aviation industry had been dom- 
inated by three holding companies.?, As a result of the so-called 
“spoils conferences” called by Postmaster General Brown in 1930, 
certain of these groups had secured the bulk of the government’s 
airmail payments. Investigations by the Black Committee had re- 
vealed the alleged details of the “spoils conferences” and the extent 
of the interlocking relationships. On the basis of the testimony, 
Postmaster General Farley had cancelled the contracts in 1934 with- 
out notice or hearing. The experiment of mail flying by army pilots 
had proved disastrous, and remedy was sought in the Air Mail Act 
of 1934.5 


Mail contracts were to be awarded after competitive bidding, 
and routes designated by the Postmaster General.* The Act required 
the air transport companies to divorce themselves from manufactur- 





+Adapted from Thesis prey to Professor Hart in Seminar on Federal 
Administration at Harvard Law School. 

*Member of Minnesota Bar. 

1. H.R. Rep. No. 2254, 75th Cong., 3rd Sess, (1938) 2. For an excellent 
history of the industry prior to 1938, see Hamstra, Two Decades—Federal Aero- 
Regulation in Perspective (1941) 12 JoURNAL oF AIR LAW 105-133. 

2. United Aircraft and Transport Corporation, North American Aviation 
Co., and Aviation Corporation. 

8. Hearings before Special Committee on pnpetiention of Air Mail and 
Ocean Mail Contracts, 73rd Cong., 2nd Sess. (1933-34), parts 1-9. 

For charts portraying the extent of interlocking directorates and stock con- 
trol of air transport companies in 1934, see 78 Cong. Rec. 4977 (1934). 

. The controversies raised by this action now present very live issues in 
the pending suits by the United Air Lines Companies in the Court of Claims. 
The three companies seek to recover $3,110,555 for mail carried during January 
and part of February, 1934, plus anticipated mail pay the plaintiffs would have 
received had they been permitted to com ~~ their contracts. The government 
counterclaimed to the extent of $23,409,953 alleging illegal and collusive com- 
binations to prevent the making of bids at the “spoils conference.” Reference 
was made to Commissioner Richard H. Akers, who filed his report on July 14, 
1941. The Commissioner made extensive findings of fact, concluding that the 
plaintiffs’ contracts were secured through open competitive bidding, and that 
there was insufficient evidence to substantiate the government's claim of fraud, 
en, ot ogg of 

33 (1934). Actually the remedy was sought under an earlier 
act, 7 Stat 314, 39 U.S.C. 432 (1872). Routes were readvertised under that 
Act a 30, 1934; the Air Mail Act of 1934 was not approved until June 

6. Secs. 3, 4, and 5, 
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ing interests in order to secure these subsidies.’ It prohibited mail 
contractors competing in parallel routes from merging or from enter- 
ing into agreements which might result in common control or owner- 
ship. A measure of economic regulatory power was divided between 
the Post Office,® the Interstate Commerce Commission,!® and the 
Department of Commerce.!! 


The Act soon proved itself no more than a stopgap, for the 
Big Three were reincarnated in the Big Four:!* the personnel 
remained substantially the same, and most of the routes were re- 
tained ; the same interests continued to hold the field, under different 
names.’% Moreover, the undesirability and injustice of competitive 
bidding for mail contracts soon made itself apparent. While virtu- 
ally no competition had existed in the industry prior to 1934, the 
system of bidding for routes gave rise to disastrous rate wars 
between competing lines.14 The larger lines would bid a ridiculously 
low price in order to buy the route, while the smaller operators were 
prevented from bidding successfully.1° Admittedly, compensation 
of a few mills per airplane mile was not remunerative of the services 
which the mail contractor rendered. The larger airlines which had 
bid successfully incurred severe operating losses,1® while some of 
the smaller companies disappeared in bankruptcy. One hundred and 
twenty million dollars of private capital had been invested in com- 
mercial aviation, one-half of this sum having been wiped out.?7 


This situation the Civil Aeronautics wan a — was designed 








‘ 

8. Sec. 15. 

9. ~~ 6, supra. 
1 Sec. 

1 Secs, “1, 12. 


12. American Airlines, Inc., United Air Lines Transport Corporation, Trans- 
continental and Western Air, Inc., and Eastern Air Lines, Inc. 

McKellar, Hearings before Subcommittee of Committee on Appropria- 
tions on First when Civil Functions Appropriations Bill for 1941, 76th 
Cong., ond, hog (1940), 

14. he Commerce | in reporting out S. 3845, viewed the extreme 
ps, among air carriers as a prime evil which jeopardized their financial 
stability. It considered the existing laws inadequate and obsolete because the 
airlines had altered their status from airmail contractors to common carriers; 
and it declared that aviation under the existing laws was unsatisfactory to 
investors, labor, and the air carriers themselves. Sen. Rep. No. 1661, 75th Cong., 
3rd Sess. (1938), 2. In the Congressional debates, the two fundamental needs 
of aviation in 1938 were said to be security of route and protection against cut- 
throat competition. Lea, 83 Cong. Rec. 6407 (1938). 

15. Lea, 83 Cong. Rec. 7069 (1938). But the writer is advised by Mr. Paul 
M. Godehn that United Air Lines’ bids were close to the maximum on each route, 
and that United was underbid on the Chicago-Dallas route by Braniff; see 
Finding No. 129 of Commissioner Akers’ report in United Air Lines Transport 
Corporation v. United States, Note 4, supra. 

16. Mr. Godehn adds that United would have incurred on even at the 
maximum rates permitted by the advertisements of March 30, 1934. 

- Gorrell, Hearings before Committee on Interstate and. Vation Commerce 
on H.R. 9738, 76th Cong., 3rd Sess. (1938) 298; Hearings before ere 
of Committee’ on Interstate Commerce on §. 3659; 75th Cong., 3rd Sess. (1938) 3 

18. 652 Stat. 973 (1938), 49 U.S.C. 401 (Supp. 1940). 

Discussions ae -& Act % found in Hamstra, Two Decades—Federal Aero- 
Regulation in Perspective (1941) 11 JOURNAL OF AIR Law 105, 138-147; Hester, 
The Civil Aeronautics Act of 1938 (1938) 9 JouRNAL or Air Law 451: Hester, 
The State and the Nation under the Civil Aeronautics Act of 1938 (1938), 9 
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to rectify. The declaration of policy!® requires the Civil Aeronautics 
Board to “consider the following, among other things, as being in 
the public interest, and in accordance with the public convenience 
and necessity— 


* * * * * ™ * * * 


“(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust dis- 
criminations, undue preferences or advantages, or unfair or 
destructive competitive practices ; 


“(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system properly 
adapted to the needs of the foreign and domestic commerce of 
the United States, of the Postal Service, and of the national 
defense ;”’?° 


+ * * ° * * * * * 


The statute does not prescribe competition at all events; it does 
not say that competition is to be maintained, but the Board is to 
consider its necessity.24 How much competition must exist under 
the terms of the Act, and how much may exist before it becomes 
wasteful and destructive ??* What is the Board’s concept of monopoly 
and competition as evolved in the cases it has decided during the 
first three years of its existence? Is its concept the same when 
applied to the field of granting new routes as when applied to the 
field of regulating business practices? And to what extent has the 
Board carried out the Congressional intention in its disposition of 
the cases according to its interpretation of the statutory standards? 
These are the problems raised by Section 2(c) and (d). The Act 
attempted to swing the pendulum away from unrestrained competi- 
tion, but not to the extreme of monopolistic control. While it is not 
the purpose of this article to suggest the present position of the 
pendulum, it is its purpose to indicate the considerations which have 
guided the Civil Aeronautics Board in its decisions.28.. An examina- 


JOURNAL OF AIR Law 635; Gorrell, The Civil Aeronautics Act of 1938 and “Demo- 
cratic Government (1938), 9 JoURNAL oF AIR LAW 703; Leroy, Civil a 
Authority (1938), 9 Air L. Rev. 315; Note (1938) 52 Harv. L. Rev. i: 

For the legislative precedents of the Act, see Hearings before 5 on 
Commerce on S. 3760, 75th Cong., 3rd Sess. (1938) 12, and Hearings on H.R. 
938 19° “gee: 2 supra), ‘at 305, 306. 


Sec. 2(d) first appeared in S. 3845 in the form of an amendment added 
by _ “Committee on A with _. which the Senate adopted with little discussion. 
“one. Rec. 6730, 6748 (19 
21. Note 128, By 
22. “There must be enough competition to serve as a spur to the eager 
search for progress, but there must not be so much as to raise costs materially 
through the duplication of facilities.” Report of the toca Aviation Com- 
mission, Sen. Doc. No. 15, 74th Cong., Ist Sess. (1935), 
23. <A confusion in terminology was apparent in Taay ‘statute as enacted in 
1938, and was remedied by be 5 mT, MT Plan No. IV, Sec. 7, effective on 
June 30, 1940. 5 Fed. Reg 2421-242 (1940). Since that date, the word 
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tion will be made of the opinions dealing with the issuance or denial 
of certificates of convenience and necessity, and with the regulation 
of the business practices of the air carriers. 


I 
CERTIFICATES OF CONVENIENCE AND NECESSITY 


Prior to the passage of the Civil Aeronautics Act of 1938, 
certificates of convenience and necessity had been familiar admin- 
istrative devices for the regulation of business affected with the 
public interest.24 Colonel Edgar G. Gorrell, President of the Air 
Transport Association of America, in testifying before various com- 
mittees, gave most illuminating and persuasive arguments in behalf 
of their use in the regulation of the air transport industry. He con- 
sidered them a means of giving the air carriers a reasonable assurance 
of the permanency of their operation,?® and of protecting them 
against ruinous competition. The requirement of a certificate of 
convenience and necessity would afford an orderly procedure to 
provide for minimum standards of service to be complied with before 
operations were commenced. This device would not only protect 
existing lines, but would remedy the precarious position in which 
small aspirants would find themselves if the establishment of un- 
warranted services were permitted.?¢ 


At the same time, he stated emphatically that these certificates 
would in no sense sanction a monopoly. In the first place, the 
existing Air Mail Law itself created a monopoly since no airmail 
contractor was permitted to fly parallel to the line of another airmail 
contractor, or to maintain a passenger or express service off the 
line of his airmail route which competed in any way with the passen- 
ger or express service available on another airmail route.2” In the 
second place, he declared it most unlikely that a monopoly could 
ever arise in the air transportation industry because of its inherent 
nature. It was highly competitive not only within itself, but with 





“Authority” is the over-all term coterrog to the Administrator and the five-man 
body, while the latter is termed the “Civil Aeronautics Board.” For the purposes 
of this discussion, the word “Authority” is taken to mean the five-man board 
until the reorganization; that body will be called the “Board” in dealing with 
the cases decided after June 30, 1940, 

24. They were first adopted by several states as an administrative continu- 
ance of the system of granting legislative franchises to public. utilities. Their 
first appearance in the federal scheme was under the Transportation Act of 
1920, to regulate new railroad construction; they were later adopted by the 
Communications Act of 1934 and the Motor Carrier Act of 1935. 

25. Congressman Lea stated that their purpose was to assure security of 
route, which is declared to be one of the two fundamental needs of aviation. 
83 Cong. Rec. 6406 (1938). 

26. Hearings before Committee on Interstate and Foreign Commerce on 
H.R. 5234, 75th Cong., ist Sess. (1937) 66. 

27, 48 Stat. 938 (1924). 
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highway and railroad systems. On the contrary, there was more 
danger of irresponsible and ruinous competition than of any mono- 
polistic control.?8 


A. Domestic Air Carriers 


1. Grandfather Certificates 


One of the first matters which the newly installed Authority 
had to consider, and which occupied it for a considerable time after- 
wards, was the flood of applications for routes under the “grand- 
father clause,” Section 401(e)(1) of the Act. In general, under the 
terms of this subsection, an applicant is entitled to a certificate 
authorizing air transportation over the route which it used in con- 
tinuous operations as an air carrier from May 14 to August 22, 1938, 
unless its service was inadequate or inefficient. Broad questions of 
public convenience and necessity were thus precluded by the statute 
from coming before the Authority for determination, since the prin- 
cipal issues were confined to the citizenship of the applicant, the 
scope and continuity of its operation, the extent of its authorization 
by the Postmaster General, and the adequacy and efficiency of its 
service. It is noteworthy that it differs from the Motor Carrier 
Act?® in not requiring bona fide operation during the grandfather 
period.*° 


In debates and hearings, Congress spent more time in the con- 
sideration of this clause than it did in the consideration of any other 
provision of the Act.8! The purpose of this provision was to give a 
preferential place to those who had expended money, energy, and 
initiative in pioneering an airline.3? To require an established carrier 
to prove convenience and necessity before it was permitted to continue 
its service would in effect penalize it for having pioneered a service, 
while the fact of an established service should be a sufficient guaran- 
tee of public convenience and necessity to warrant its continuance. 
Furthermore, it was felt by the proponents of the bill that if there 





28. Hearings on H.R. 5234 (note 36, supra), 

29. 49 Stat. 551, 552 (1935), 49 U.S.C. 306, 309. (ka p. 1940 

30. The Authority pointed out this distinction in Ree nay * Airlines, Inc., 
Grandfather Proceeding, Order No. 99, Docket No. 7-401 = 1 (July 19, 1939), 
and overruled TWA’s contention that such proof was required. 

31. Debates: 83 Cong. Rec. 6632, 6737, 6767-6769, 6848-6852 (1938) (on 
S. 3845) 83 Cong. Rec. 7068-7078 (1938) (fon H.R. 9738). Hearings on H.R. 
9738 (note 17, supra) at 39, 40, 90, 94-99, 173-179, 195-201; Hearings on S. 3760 
(note 18, supra) at 13-16: Hearings on S. 3659 (note 17, supra) at i: 
Hearings before Subcommittee of Committee on Interstate Commerce on S. 
75th Cong., Ist Sess. (1937) at 432-434, 497-500. H.R. Rep. No. 2635 Tsth 
i 8rd Sess. (1938) 68-69; H.R. Rep. No. 2254, 75th Cong., 3rd Sess. (1938) 


McCarren, 83 me Rec. 6769, 6848 (1938) ; Hester, Hearings on H.R. 


e738, (note 17, supra) at 3 
Gorrell, earings on S. 2 (note 31, supra), at 498. 
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were no grandfather period during which continuous services were 
required prior to the passage of the bill, bidders might acquire rights 
that were not warranted, and there would be a mad scramble to 
establish routes and secure airmail contracts that would destroy the 
industry.®4 


All hearings on applications by domestic air carriers under the 
grandfather clause were completed by January 1, 1939.35 Between 
February 25, 1939, and July 31, 1940, the Authority granted grand- 
father certificates to nineteen domestic carriers®® and denied the 
applications of two domestic carriers.*7 Most of these applications 
were disposed of without opposition, and by a stereotyped review 
of the evidence to support the requisite findings. In four of these 
cases,®8 other airlines intervened or entered appearances®® to contest 
the inclusion of certain airmail stops on these routes, but the disposi- 
tion of these conflicting claims involved no formulations of new 
policy. But ina fifth case*® the inclusion of an intermediate point was 
challenged as falling within the proviso of Section 401 (e) (1).*? 





34. Gorrell, ibid. Largan 83 Cong. Rec. 6850 (1938) ; i ry 83 Cong. Rec. 
7069 (1938) ; Lea, Hearings on H.R. 9738 (note 17, supra), a oo. 

35. Rhyne, The Civil Aeronautics nw Annotated Cr988 eT 

36. Delta Air Corporation, Order No. 5, Docket No. 1 Coy -1 (Feb. 25, 
1939). Mid-Continent Airlines, Inc., Order’ No. 13, Docket No. 3-401(E)-1 
(March 7, 1939). GCousmaente) Air Lines, Inc., Order No. 14, Docket No. 
2-401(E)-i (March 9, 1939). Chicago and Southern Air Lines, Inc., Order No. 
20, Docket No. 4-40 01(E)-1 Geers 17, 1939). Northwest Airlines, Inc., Order 
No. 21, Docket No. 42-401(E)-1 (March 14, 1939), (also received certificate 
for Canadian route). National Airlines, Inc, Order No. 22, Docket Nos. 5-401 
(E)-1 and -2 (March 14, 1939). Inland Air Lines, Inc., Order No. 27, Docket 
No. 26-401(E)-1 (March) 28, 1939). We a Air Express Co oration, Order 
No. 29, Docket No. 31-40 1(E)- 1 (April 7, Yes Pennsylvania-Central Airlines 
Corporation, Order No. 38, Docket No. 18-401(E)-1 (April - 1939). American 
Airlines, Inc., Order No. 53, Docket No. = ma A! sb 1 (May 9 ry it United Air 
Lines Transport Corporation, Order No Docket No. 16-401 ( E)-1 (May 22, 
1939), (also received certificates for Canadian route). ideaten. ieee ‘Airways, 
Inc., Order No. 59, Docket No. 13-401(E)-1 (May 31, 1939), also received cer- 
tificate for Canadian route). Eastern Air Lines, Inc., Order No. 67, Docket No. 
9-401(B)-1 me 9, 1939). Transcontinental and Western Air, Inc., Order No. 
70, Docket No. 7-401(E E)-1 (June 16, 1939). ge Airways, Incorporated, 
Order No. 90, incenen wan 1-401(E)-1 and -2 SS ier y 1939). Marquette Air- 
lines, Inc., Order No. 99, Docket No. 7-401 (E)-1 Crug’ 19, 1939). Wilmington 
= ‘Airline, Ltd., Order No. 220, Docket No. 24-401(E)-1 (October 13, 
1939). Bw: Aviation Corporation, Order No. 608, Docket No. 59-401(E)- ra 
2 C.A.B. 159 ow f 31 ge Mayflower Airlines, Inc., Order No. 609, Docket 
No. 46-401(E)-1 2 C.A.B. 175 (July 31, 1940). 

37. Airline Peuier ye Inc., Order No. 65, Docket No. 57-401(E)-1 
(June 9, 1939), (no continuous operation) ; Condor Airlines, Inc., Order No. 424, 
Docket No. 23-401(E)- 1, 1 C.A.J. 140, 1 C.A.A. LXXXVI (March 8, 1940), (no 
continuous operation, no operation as interstate carrier). 

38. United Air Lines Transport Corporation, (Pennsylvania-Central ap- 
peared) ; Eastern Air Lines, Inc., (Braniff and Delta intervened and American 
appeared); Braniff Airways, Incorporated, (Eastern intervened); Marquette 
Airlines, Inc., (TWA intervened). 

39. Under Rule 4 of the Authority’s rules of Practice. 

40. Transcontinental and western Air, inc., Grandfather Proceeding, «ote 
36, supra. This was the Boulder City stop. In order to assure its inclusion on 
TWA'S route, Mr. Jack Frye, president of TWA, had urged that the date com- 
mencing the grandfather period be moved up from December 1, 1937, to the date 
of the passage of the Act. Hearings on 8. 3760 (note 18, supra) at 13-16; 
Hearings on H.R. 9738 (Note 17, supra) at 174-177, 191- 193, 195-201. When 
the suggestion was made during’ the debates on S, 3845, Senator McCarran 
opposed it on the ground that it would do away with the grandfather clause 
entirely. 83 Cong. Rec. 6769 (1938). The bo i Dy meee set the date at May 
14, 1938. H.R. Rep. No. 2685 (note 31, — 68. 

41. “Provided that no applicant hol ing es yo contract shall receive 
a certificate authorizing it to serve any point not named in such contract as 
awarded to it and not served by it prior to April 1, 1938, if any other air carrier 








_ ee ee 


SET 
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The Authority found that the applicant’s service to that point com- 
peted directly with the intervener’s service to a nearby city, and that 
the intervener was adversely affected by this service. But the requisite 
finding of public convenience and necessity was based on the con- 
venience to passengers of direct air transportation to the proposed 
point, and the possible saving in operating costs to the applicant 
resulting therefrom. 


Several grandfather applications have involved the definition of 
an “air carrier” within the meaning of the Act, and the extent of an 
airline’s interstate operations so as to bring it within the jurisdiction 
of the Civil Aeronautics Board. An express company, not engaging 
in the physical carriage of property by aircraft but acting as an 
intermediary between the shipper and the ultimate operator of the 
aircraft, has been held to be an air carrier within the definitions of 
Section 1.4? But although a company is formed actually to engage in 
the physical transportation of persons, property, and mail by air, 
it does not become an air carrier within the purview of Section 408 
until it obtains a certificate of convenience and necessity.42 While a 
grandfather certificate will be denied if an air carrier operated as 
such only spasmodically and not continuously during the grandfather 
period,‘* the Board will not refuse to assume jurisdiction to entertain 
the application when the line has operated only in one state.45 This 
latter view is consistent with the Board’s position in two other cases. 
Without considering the entirely intrastate nature of an airline’s 
operations, it has granted its application on the bare showing of 
continuous operations during the grandfather period.*® And it suc- 
cessfully contended that a certificate was required for an entirely 
intrastate route when passengers might use it as a segment of an 





competitively serving the same point under authority of a contract as awarded 
to such air carrier shall prove that it is adversely affected thereby, and if the 
Authority shall also find that transportation by the applicant to and from such 
point is not required by the public conventence and necessity.” 

. Railway Express Agency, Inc., Certificate of Public Convenience and 
Necessity, Order No. 940, Docket No. 19-401(E)-i, 2 C.A.B. — (March 13, 1941) 
(Mr. Mason dissented on this point, but concurred in the view that Sec. 401(e) 
does not require nor authorize the issuance of certificates for operations such as 
those conducted by the applicant). 

43. American Export Airlines, Inc., Application for Approval of Control by 
American Export Lines, Inc., Order No. 581, Docket No. 319, 2 C.A.B. 45 (July 
12, 1940) (The Board was reversed on this point on Pan American’s appeal, see 
note 182, infra) 

44. Note 37. Supra, 

45. Condor Airlines, Inc., Grandfather Proceeding, (Note 37, supra); The 
Authority said: “Continuous existence of ‘interstate air transportation’ during 
the grandfather period does not depend solely on applicant’s operation of air- 
craft between the certain geographical points listed in section 1(21), but may 
also be determined by the interstate character of the flow of traffic transported 
between these points... The fact that applicant has operated wholly between 
pete in California does not necessarily establish that it did not engage in 
wwe air Spmeportation during the grandfather period.” 1 C.A.J. 142, 

46. Mayflower Airlines, Inc., Grandfather Proceeding, note 36, supra. (Pas- 
sengers and express from Boston to Cape Cod, Martha’s Vineyard, and Nan- 


tucket; since operations are inherently seasonal, the Board considered con- 
tinuity of scheduled service after June 15, 1938, rather than May 14). 
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interstate journey, and when the airline was already engaged in 
foreign ait transportation over another authorized route.*7 


Two cases*® have involved the so-called “mandatory routes”— 
those for which the Authority was required by Section 401 (e) (2) 
to issue certificates “notwithstanding any other provisions of this 
Act.”*® Only one of these cases raised issues of significance, and it 
is treated in the next section. 


2. New Route Certificates” 


The Act, after prohibiting any air carrier from engaging in air 
transportation without a certificate, provides in Section 401(d) (1) 
that the Board shall issue a certificate if it finds that the applicant 
is fit, willing, and able to perform the service, and that such trans- 
portation is required by the public convenience and necessity. 


a. Uncontested Applications 


Although the first new route application®! was uncontested, the 
Authority realized that it was breaking new ground, and took 
occasion to discuss the standards which should govern such proceed- 
ings. The heart of Section 401(d) (1) is the prescribed finding that 
the proposed service is required by “the public convenience and 
necessity.” This phrase, said the Authority, “is susceptible of no 
exact definition, and its meaning must be largely ascertained by 
reference to the context and objectives. of the particular statute in 





47. Civil oe a: Board v. Canadian Colonial Airways, Inc., (D.C.N.Y., 
1940), “noted 12 Air L. Rev. 73 (1941) (Defendant having contended that its 
line was entirely intrastate and therefore did not require a certificate, a consent 
decree was entered permanently enjoining it from operating an airline without 
the Board’s consent). See also Canadian Colonial Airways, Inc., Montreal- 
Nassau Service, Order No. 1126, Docket No. 601, 2 C.A.B. — (July 7, 1941), 
where the Board held that Canadian Colonial’s service between Montreal and 
Nassau, with an overnight stop at Jacksonville for sdfety reasons, was not 
“foreign air transportation” within the meaning of the Act, and hence was not 
“air transportation”; the complaints of Pan American and Eastern were dis- 
missed, since the service required neither a certificate of convenience and neces- 
sity nor a foreign air carrier permit. 

48. Continental Air Lines, Inc., et al., gag ar Route, Order No. 45, 
Docket Nos. 2-401(E)-2 and 150 ( April 28, 1939) ; Mid-Continent Airlines, Inc., 
Bismarck-Minot Operation, Order Ne 475, Docket No. 328, 1 C.A.J. 208, 1 C.A.A. 
CXLVIII (April 9, 1940). 

49. The appropriation bill of March 1, 1938, had authorized the carriage 
of airmail over these routes, and had made the necessary appropriations; con- 
tracts had been let after competitive bidding, and work had already been com- 
menced by the airlines. The Senate added this subsection to S. 3845 with the 
intention of putting these eight lines on the same basis as the existing lines, 
and of bringing them within the protection of the grandfather clause. Senator 
McCarran mee to this subject as the most controversial one in the entire 
study of th roposed bill, and opposed the insertion of the amendment as 
protection vj grandchildren” rather than “grandfathers”, and as undermining 
as whole purpose of the grandfather clause. See 83 Cong. Rec. 6848, 6850 





60. A general discussion of this problem appears in Lupton, ag 4 mate 
Certificates er the Civil Aeronautics Act of 1938 (1941) 12 Air L. Rev. 103. 

51. Northwest Aliases wie eed Twin Cities Vperetion, Order 417, 
Docket Nos. 181 and 2 1 G.A. 1C.A.A. LXVI (March 6, 1940). Palitorial 
comment in 11 Fn bind x4 in ehey 163 (1940) suggests that’ the opinion may 
become as famous in air transportation as Smyth v. Ames and the Minnesota 
Rate Cases have become in the general field of public utility rate-makine. 
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which it is used.”5? It then recited the declaration of policy con- 
tained in Section 2. 


“Obviously, in the light of these standards, it was not the 
congressional intent that the air transportation system of the 
country should be ‘frozen’ to its present pattern.55 On the other 
hand, it is equally apparent that Congress intended the Authority 
to exercise a firm control over the expansion of air transportation 
routes in order to prevent the scramble for routes which might 
occur under a ‘laissez faire’ policy. Congress, in defining the 
problem, clearly intended to avoid the duplication of transporta- 
tion facilities and services, the wasteful competitive practices, 
such as the opening of nonproductive routes, and other uneco- 
nomic results which characterized the development of other 
modes of transportation prior to the time of their governmental 
regulation.’’5* 

The opinion next outlined some of the primary considerations 
which should govern the disposition of such applications: (1) 
whether the new service will serve a useful public purpose, responsive 
to a public need; (2) whether this purpose can and will be served 
as well by existing lines or carriers; (3) whether it can be served 
by the applicant with the new service without impairing the opera- 
tions of existing carriers contrary to the public interest; (4) and 
whether any cost of the proposed service to the government will be 
outweighed by the benefit which will accrue to the public from the 
new service.5§ 


Other uncontested applications have raised questions of com- 
petitive duplication of service and of authorization to operate for 
only a part of the year. An intermediate stop may be permitted on 
an existing route though a competing line already provides the same 
service between that stop and one terminal point, if the rival routes 
do not parallel each other through the major portion of their lengths, 
but converge and continue to a common terminal for a relatively 





62. 1C.AJ., at 126, 1 CAA. at LXIX, 

53. Senator King expressed concern that S. 3845, especially the grandfather 
clause, might “freeze” existing routes; Senator McCarran answered that it was 
not the purpose of the bill “that any line might be ‘frozen’ nor that any line 
might be perpetuated, nor that any monopoly over any terrain might be estab- 
lished to the exclusion of the necessity which the public may present.’’ 83 Cong. 
Rec. 6851-6852 (1938). See also, Report of Federal Aviation Commission, Sen. 
Doc. No. 15, 74th Cong., 1st Sess. (1935) 62. 

4. 1 CA.J., at 137, 1 C.A.A., at LR. 

55. With respect to this fourth point, the opinion declared: ‘. . . unless 
exceptional circumstances, such as the particular importance of a route from 
the standpoint of the national defense, exist in a given case... (the relation- 
ship between the estimated commercial revenues and operating costs of the 
proposed service) . . . should not initially impose upon the Government an 
unduly large proportion of the total operating cost. Conditions surrounding the 
operation of any service receiving a certificate should also be such as to justify 
an anticipation that commercial revenues will show an increasing tendency to 
rise, with a consequent and progressive decrease in the degree of the carrier’s 
dependence on the Government.” 1 C.A.J., at 128, 1 C.A.A., at LXXTT. 
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short distance.** And when traffic between points of a proposed 
new route is seasonal and insufficient to justify service during the 
entire year, limited service will be authorized.57 


Few problems that are difficult or at all relevant to the present 
discussion have been raised in cases under Section 401(h), in which 
the Board has considered the uncontested application of an airline 
for the inclusion of an intermediate stop,** for the extension to a 
new terminal,®® for the authorization of direct service between two 
points,®° or for authority to carry mail,®4 on existing routes. And 
purely formal in their nature are proceedings under Section 401 (h) 
to amend a certificate so as to reflect a change in the name of the 
company holding it.®? 


b. Formal Interventions and Consolidated Proceedings 


Rule 4(b) of the Board’s Rules of Practice permits “any person 
having a substantial interest in the subject matter of any proceeding” 
to intervene and become a party.*8 When two or more applications 





56. Pennsylvania-Central Airlines Corporation, Pittsburg, Pe ory, Erie, 
Buffalo Operations, Order No. 575, Docket No. 247, 296, 1 C.A.J. 378, C.A.A. 
CCCIII (June 28, 1940) ; noted in 11 Air L. Rev. 405 (1940), at 4oee4bs. 

57. Pennsylvania-Central Airlines Corperation, Grand Rapids-Traverse City 
Sa . 660, Docket No. 242, 2 C.A.B. 275 (Sept. 26, 1940) (May 

to Octo 

58. Continental Air Lines, m~, J eee Carisped Soenetion, Order 
No. 425, Docket Nos. 265, 285, 1 C.AJ. 144, 1 C.A I (March 8, 1940 7: 
Eastern Air Lines, Inc., St. Toala-Nashville- Muscle aay ‘Oneration Order No. 
574, Docket Nos. 9- 401(B) -5 and 230, 1 C.A.J. 360, 1 C.A.A. C LXXXIV (June 
28, 1940) (New route from St. Louis to Nashville, ve Gennsville. also Crate): 
United Air Lines Ven Pp sin Coregratee, Red Blu , Order No. 573, 
Docket No. 261, A.A, CCLXIX "ean 4 8, 1940); United Air 
Lines Transport dussemanin * meal i Camaane Amendment, rder No. 556, 
Docket No. 419 (June 14, 1940) (passengers and express ow AE ; American 
Airlines, Ine, Bridgeport ‘Conn., Operation, Order No. 813, Docket No. 324; 


. — (Jan. 1 ; Transcontinental & Western.Air, Inc., Boulder City 
Operation, Order No. 983," Docket No. 273, 2 C.A.B. — (April 16, Rng F 
| aoe me egg apo Airlines Mi wr Service to Tri-Cities, Order No. 920, 
Docket Nos. 550 and »2CA (March 5, 1941) ; Pennsylvania-Central Air- 
lines ghee x = on, safor aha town p BE og order No. 1128, Docket No. 572, 

2 CAB (July 1 ag It inion “- Lines, Inc. er Nebr., Operation, 
Order No. 1 750, Ny cs 438, 2 C.A 346 (Dec. 1940) ; Canadian Colonial 
Airways, Inc., Docket No. 438, 3 C.A-B. Falls-Lake’ Placid’ Operations, ps 
No. 1151, Docket No. 377, 402, and 494, 2 C.A.B. — (July 7, 1941) (Also 


permitting reno’ to begin and/or terminate trips at points short of terminal 
points). Note also the permission granted to Northwest to consolidate its two 
routes into a single route, in order to eliminate the necessity of stops at Fargo 
and i aoe Northwest Airlines, Inc., Order No. 586, Docket Nos, 279 and 409, 
2 C.A.B. 96 (July 18, 1940). 

bo Catalina Air Transport, Service to Santa Catalina Island, Order No. 
1158, Docket Nos, 538 and 487, 2 C.A.B. — (July 22, 1941). 

60. Pennsylvania-Central’ Airlines —s rrr gael Chicago Service, 
Order No. 1051 Docket No. 565, 2 C.A.B, — 17,1 

61. United Air Lines Transport Gesnaalak senile: Vancouver Mail 
Service, Order No. 1011, Docket No. 496, 2 C.A.B. — (March 19, 1941); Trans- 
continental & Western Air, Inc., Additional Mail Service, Order No. 305° Docket 
Nos. 295, 297, 1 C.A.J. 23, 1 G.A.A. VIII, (Dec. 20, 1939); United Air Lines 
Transport Corporation Additional Mail Service- Philadelphia, Order No. 768, 
Docket Nos. 323 and 321, 2 C.A.B. — (Dec. 18, 1940). 

62. 1s = Airlines, Inc., Change of Name, Order No. 861, Docket No. 
513, 2 C.A.B. — (Jan. 29, 1941) (Formerly Boston-Maine Airways, Inc.) ; 
Western Air Lines, Inc., Change of Name, Order No. 1152, Docket No. 579. 

2 C.A.B. — (July 9, 1941) (Formerly Western Air Express Corporation) ; ; Cata- 
lina Air Transport, "Change of Name, Order No. 1158, Docket Nos. 538 and 487, 
2 C.A.B. — (July 22, 1941) (Formerly Wilmington-Catalina Airline, Ltd.). 

63. Rule 4(b) of Sec. 285.1 of the Economic Regulations. Rule 4(a) 
Permits any person or public body to appear at any hearing regardless of its 
—" in the subject matter, and present any evidence which is relevant to the 
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for new routes relate to the same route or to different routes located 
in the same competitive area, the Board has usually ordered the 
applications to be consolidated for a single hearing. This procedure 
is not governed by a rule of practice, but has been adopted as a 
matter of convenience.** 

In consolidated proceedings, or those in which another carrier 
intervenes, the question of competition has arisen in four different 
types of situations. For convenience, each type will be discussed 
separately. 

(1) Consolidated applications for inclusion of same intermedi- 
ate point. 

When the addition of the same intermediate point is sought by 
two or more carriers under Section 401(h), the questions raised 
are essentially the same as in any other consolidated applications. 
The Board must first decide whether the additional service is required 
at all; if so, it must next determine whether both applicants should 
be authorized to conduct the operations, or in the event that it is 
found that only one should be so authorized, which should be 
selected. Where the city is of sufficient commercial and industrial 
significance, and where the types of proposed service are different, 
the applications of both airlines have been granted.°*° But where 
these factors are not present, the award has been given to that route 
whose cities show the greater volume of traffic passing to and from 
the point in question ;°* additional makeweights are the anticipated 
amount of revenue which operation by one would divert from the 
other, and the relative cost to the airlines of the new service.*? The 
only consolidated application for a new terminal point, the famous 
North Beach Airport case,®8 may be mentioned more for its notoriety 
than for its bearing upon the competition-monopoly problem. 


(2) No existing service between any pceints on route; two or 
more applicants propose service between the same termini. 








64. Sec. 1001 of the Act provides that the Board “may conduct its proceed- 
ings in such manner as will be conducive to the proper dispatch of business and 
to the ends of justice.” 

65. United Air Lines Transport Corporation, Founenens, pion. Order 
No. 953, Docket Nos. 269 and 449, 2 C.A.B. — (March 19, 1941) (Youngstown 
designated as stop on routes of United and PCA; United’s service being trans- 
continental, and A’s being short-haul inter-city service). 

66. Delta Air Corporation, et al., Additional Service to Atlanta and Birming- 
ham, Order No. 869, Docket No. 162 et al., 2 C.A.B. — (Jan. 30, 1941) (Bruns- 
wick, Ga., included as intermediate point on Eastern’s existing route, rather 
than as terminal of Delta’s new routes; such service would involve little addi- 
tional cost and no additional mileage). 

Transcontinental & Ne gure Air, Inc., Reading Cascetine, Order No. 
1028, Docket Nos. 380 and 466, 2 C.A.B. — (May 3, 1941) (Granting application 


of TWA and denying that of United, “poth be ‘ing transcontinental carriers on 


this route). 

68. American Airlines, et al., New_York Airport, Order No. 254, Docket 
Nos. 278, 282, 284, 302 (Nov. 7, 1939) (Over violent protest of City of "Newark, 
New York and Newark designated as co-terminals on routes of American, 
Eastern, TWA, and United 
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The first question is, again, whether the public convenience and 
necessity require the inauguration of the route at all. Only twice 
in this situation has the Board decided the question in the negative, 
once because the service was not warranted by the traffic needs of the 
territory,°® and once because similar routes were applied for by other 
applicants in pending proceedings.7° If the answer is affirmative, the 
Board must either choose one of the applicants to be the sole 
operator, or must permit competition between two or more of the 
applicants. In all of the cases so far decided, the traffic needs of the 
territory have admittedly warranted operations by only one airline; 
the ultimate question has been the selection of the carrier. 


Where one applicant has never engaged in air transportation, 
and its executives have had little experience in the business, the new 
service will be granted to the established carrier which is financially 
able to provide and maintain the additional equipment needed.7!_ And 
where one applicant appears to have given greater consideration 
and effort to the problems involved in the establishment of the pro- 
posed route, and has a superior record of past operations, it will be 
preferred.?? If the proposed route is but a short segment of the 
distance already sought by one applicant, and its operation by that 
applicant would entail the establishment of expensive ground equip- 
ment and facilities at terminal points remote from points it already 
serves, the application of that carrier will be denied."8 


But assume that both or all applicants are fit, willing, and able 
to conduct the proposed operation, and can do so at approximately 
the same cost per trip. This close question the Board will resolve 
by designating that carrier to whose existing system there is the 
greater movement of traffic from the points on the proposed route,*4 
or that carrier which is in a position to furnish through service along 
that route to an important traffic center.75 





69. big ~q Southern Airlines, Inc., et al., Amartios mn City Opera 
tion, Order No. 656, Docket No. 12-401(B)-1 and 2 C.A.B. 250 (Sept. 24, 
1946) (Memphis-Oklahoma City segment lopped sey” 

; Ponnayivanie-Coatral Airlines Corporation, Norfolk-Knoxville Route, 
Order No. 652, Docket No. 245, 2 C.A.B. 207 (Sept. 17, 1940) (Knoxville-Cin- 
cinnati segment rey in pending applications of Delta and Southern Air 
Lines; see note 86, infra. 

Trans-Southern Airlines, Inc., et al., Amarillo-Oklahoma Cit 4 Opera- 
tion, note 69, supra (Trans-Sout ern’s application denied; see note 91, infra). 

2. Western Air Express Corporation, et - Great Falls-Lethbridge —n 
tion, Order No. 796, Docket Nos. 31-401(B)-1 and 257, 2 C.A.B. — (Dec. 5, 
1940). (Inland’s application denied). 

73. orthwest Airlines, ant et al., Additional Fc gee to Canada, Order 
No. 1010, Docket Nos. 327, 306, and 376, 2 CA. — (March 8, 1940). 
(Canadian Colonial, between *Ruttalo ‘and Toronto). 

74. d. (Buffalo-Toronto — awarded to American instead of to P.C.A.). 
Houston-Memphis- 401(B)-3. Paste: Creer 





15. 1 Ai sewers, gne. al., 
No. 757, Docket Nos. 1(B)- 4 4-401(B)-1, and 9-401(B 
{Ree. 6, 1940) iskeenestthe Samveritte route given to Eastern) ; y RR Air 
ines, Inc., et al., Wichita-Pueblo Route, note 48, supra (Mandatory route given 
to Continental instead of Braniff ). For the Senate’s discussion of the latter route, 
ary Cong. Rec, 6848 (1938); the House discussed it in 88 Cong. Rec. 7069 
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(3) Existing direct one company service; applicant proposes to 
serve the same termini, either directly or indirectly. 


In one case, the applicant sought authorization to carry mail 
over its grandfather route, on which the intervener already furnished 
a mail service as a part of a through route. Rather than increase 
the number of the intervener’s mail schedules, the Board authorized 
the new service on the ground that the applicant’s obligation to render 
an adequate service under its existing certificate could not be fulfilled 
by operating less than one daily mail schedule.7¢ 


When it is not a question of mail alone, but of full service that 
the applicant proposes to furnish in competition with the existing 
line, duplicating service will not be authorized simply for the sake 
of providing competition, when the existing service is adequate and 
the operator is capable of accommodating the foreseeable growth of 
air traffic.77 But in one case duplicating service was permitted along 
a relatively short segment of a 1,500-mile route; since the diversion 
of traffic from the existing carrier would be substantial, the certificate 
prohibited the applicant from transporting local passengers.7® 


(4) Existing indirect one-company or two-company service; 
one or more applicants propose direct service between same termini. 
If there is a relatively light movement of traffic along the exist- 


ing route, authorization for the new route will be denied because of 
the diversion of traffic from the established lines.7° The application 





76 Braniff Airways, Inc., Houston-Corpus Christi-San Antonio Operations, 
Order No. 639, Docket Nos. 317 and 322, 2 C.A.B. 199 (Aug. 27, 1940) (Braniff 
authorized to carry mail in addition to existing passenger and express service). 

77. Northwest Airlines, Inc., et al., Additional Service to Canada, note 73, 
supra (Canadian Colonial’s application for New York-Buffalo route, already 
served by American); Braniff Airways, Inc., et al., Kansas City-Wichita-New 
Orleans Service, Order No. 1106, Docket Nos. 192, 251, 309, and 310, 2 C.A.B,. — 
(June 21, 1941) (Tulsa-Kansas City, already directly served by Mid-Continent ; 
application of Kansas City Southern denied). 

Duplicating service has not been permitted along one segment of a route 
awarded in the same proceeding to another carrier: Delta Air Corporation, et al., 
Additional Service to Atlanta and Birmingham, note 66, supra (Knoxville- 
Atlanta route being awarded to Delta, applications of PCA and Dixie denied). 

78. Delta Air Corporation, et al., Additional Service to Atlanta and 
Birmingham, note 66, supra (Birmingham included as intermediate point on 
Eastern’s route). Reaffirmed and clarified, Order No. 997, Docket Nos. 162, 
et al, 2 C.A.B. — (April 24, 1941). Eastern was later authorized to conduct 
non-stop service between Birmingham and New Orleans; though Chicago and 
Southern would suffer some diversion of traffic, this consideration was out- 
weighed by the benefits to the public in the form of improved service; Eastern 
Air Lines, Inc., Birmingham-New Orleans Non-Stop Service, Order No. 998, 
Docket No. 566, 2 C.A.B. — (April 24, 1941). 

79. Braniff Airways, Inc., et al., Houston-Memphis-Louisville Route, Note 
75, supra (American operating between Memphis and Louisville via Nashville; 
applications of Braniff, Eastern, and C. & S. for route between Memphis and 
Louisville, via Paducah and Evansville, denied). Trans-Southern Airlines, Inc., 
et al, Amarillo-Oklahoma City Operation, note 69, supra (Applications of 
Braniff and Trans-Southern for Atlanta-Memphis segment of Atlanta-Amarillo 
route denied, when Eastern and Delta operated connecting service along that 
segment). Braniff Airways, Inc., et al., Kansas City-Wichita-New Orleans Serv- 
lane 77, supra (Wichita-New Orleans, already connected by Braniff and 

stern). 

But if the possible diversion to a proposed intersecting route will be offset 
by connecting business that the new route will develop for the intervener at 
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will likewise be denied if only a slight saving in distance is contem- 
plated,®° or if substantial expenditures by the government would be 
required, even though the new service would effect a considerable 
saving in distance, flying time, and passenger fares.8! The denial 
is made more certain if the applicant and the smaller existing line 
are the only competitors within the entire region.5*? The threatened 
diversion of traffic to the new line has been the ground for denying 
a certificate where two carriers propose a new service over different 
routes, one of which is partly served by one applicant. In an early 
consolidated proceeding, an extension of the existing route was 
authorized in order to safeguard the efficient and economical opera- 
tion of a small line which was the only competitor of the larger line 
within the entire state.®* 


But new one-company service has been authorized where the 
route will effect proportionately large savings in distance, flying time, 
and passenger fares,®* and will give direct service between important 
intermediate points already served only indirectly.2° The new route 
has been awarded to that applicant which could operate it as an 
integral part of its system rather than as a mere spur, thus enabling 








the int of intersection, the opposition of the intervener will be overruled ; 
Pennsylvania Central Airlines Corporation, Norfolk-Knoxville Route, note 70, 
supra. 

80. Delta Air Corporation, et al., Additional Service to Atlanta and 
Birmingham, note 66, supra (New Orleans-Birmingham-Cincinnati, already 
served by four connecting two-company routes; 37 miles to be saved). Braniff 
Airways, Inc., et al., Kansas City-Wichita-New Orleans Service, note 77, supra 
(Kansas City-New Orleans, already connected indirectly by TWA and C. & S.; 
applications of Kansas City Southern and Mid-Continent denied. The Boar 
observed: “It would appear to be unsound to grant authority to an oggtpent to 
engage in air transportation over a proposed route designed to supply through 
service as against existing service rendered by two or more connecting carriers 
until it has been shown that the connections provided in good faith have over a 
reasonable period of time proved inadequate or unless, aside from the question 
as to ss aed of connections, there is other public need for an additional 
service.” 

81. Braniff Airways, Inc., et al., Kansas City-Memphis Route, Order No. 
734, Docket Nos. 196, 9-401(B)-4, and 368, 2 C.A.B. 288 (Nov. 165, 1940) 
(Applications of Braniff, Eastern, and C. & S. denied in toto, when service 
available by combined routes of TWA and C. & S.). Braniff Airways, Inc., et al., 
Kansas City-Wichita-New Orleans Service, note 77, supra (Shreveport-New 
Orleans, already served by connecting services of Delta and C. & 8.; applica- 
tions of Mid-Continent, Kansas City Southern, and Braniff denied). 

82. National Airlines, Inc., et_al., Daytona Beach-Jacksonville Operation, 
Order No. 441, Docket Nos. 5-401(B)-1, 222, 9-401(B)-1, and 208, 1 C.AJ. 163, 
1 C.A.A. CV (March 21, 1940) (Eastern’s application for direct route between 
Tampa and Miami denied). 

83. Id. (Applications of Eastern for Tampa-Jacksonville and Orlando- 
faye routes denied, and Jacksonville-Daytona Beach route given to 

ational). 

84. Braniff Airways, Inc., et al., Kansas City-Wichita-New Orleans Service, 
note 77, supra (Wichita-Tulsa, saving 50% in mileage and more than 60% in 
fare ; awarded to Continental rather than Braniff). Delta Air Corporation, et al., 
Additional Service to Atlanta and Birmingham, note 66, supra (Pittsburgh- 
Birmingham, stressing community of interest between points served and circuity 
of rail and air service; awarded to PCA rather than Dixie, see note 92, infra; 
Messrs. Warner and Baker felt that the new service was not yet warranted. 
Also Atlanta-Savannah route, already served by connecting routes of Eastern 
and Delta, awarded to Delta rather than Eastern, PCA, or Southern Air Lines). 

_ 85. Delta Air Corporation, et al., Additional Service to Atlanta and 
Birmingham, note 66, supra (Atlanta-Cincinnati, already served by Eastern and 
American; saving of 75 miles and $8.50 in fare; awarded to Delta rather than 
PCA or Southern. Messrs. Warner and Baker dissented, favoring readjustment 
of schedules on existing routes). 
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it to make greater and more efficient use of its presently adequate 
equipment, and to eliminate inconvenience to passengers ;8* a decisive 
element has also been the close community of interest between the 
points to be reached on a local service offered by only one applicant.8? 


A difficult problem has arisen in two cases, where one of the 
applicants for the new service already conducted the existing indirect 
one-company service. Having first found that the traffic needs of 
the territory warranted the establishment of the new route, it was 
necessary for the Board to decide whether it was to be operated by 
the carrier already serving the same termini, or by one of the com- 


peting applicants. 


In one case it was awarded to the existing carrier; not only 
would the award to the other applicant divert traffic from the estab- 
lished route, but it would cause wasteful duplication of service and 
destructive competition. In view of the relatively short distance be- 
tween the termini, the Board foresaw the inauguration of non-stop 
service between these points within a short time. If one carrier were 
authorized to fly between these termini, it might be justified in 
scheduling non-stop service at a comparatively early date. But if 
two carriers operated between these points by different routes, both 
would have the privilege of flying a non-stop service along the direct 
route; not only might this competitive situation force the adoption 
of such service before the time was ripe for either carrier in view of 
traffic potential, but such non-stop service would be made doubly 


premature when inaugurated by both carriers.88 


In the second of these cases, each of the applicants relied chiefly 
upon the claimed adverse effect which operation by either of the 
others would have upon its existing system through the diversion of 
traffic. But the Board issued the certificate to the line which could 
be expected to develop maximum traffic on the new route regardless 
of its destination ; neither of the other applicants intended to develop 
through traffic over the new route to the detriment of their existing 
systems. A second ground for the decision was the desirability of 
the through service to important termini which could be furnished 





“86. See notes 84 and 85, supra. 

87. Delta Air Corporation, et al., Additional Service to Atlanta and Birming- 
ham, note 66, que (Atlanta- Savannah, via Augusta; awarded to Delta rather 
ee” Eastern, PCA, or Southern). 


Mid-Continent Airlines, Inc., et al., Twin Cities-Des eae 
City“St Louis Operation, Order No. 585, Docket Nos. 3- 401(B)-1 and -2, 
194; 2 C.A.B. 63 (July 18, 1940) (Mid-Continent given Y-shaped route, its ae 
indirect grandfather route running between the Twin Cities and Kansas City, 
via Omaha ; Braniff’s application denied for reasons here discussed, and North- 
west’s since it had not applied for a substantial portion of the route). 
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by that airline.’® This case is not inconsistent with the one first men- 
tioned. Though competing lines were allowed to provide alternative 
- routes between the same termini, the distances between these points 
renders it unlikely that either company will attempt to establish a 
non-stop service. The elements of destructive competition and waste- 
ful duplication were not present in the case. 


Two predictions appear to be justified in the light of three of 
the Board’s decisions of the past year: first, no additional airlines 
will be authorized to operate a transcontinental service out of New 
York; and second, it will be virtually impossible for new airlines, 
not already authorized to operate existing services, to enter the field. 


In March, 1941, the Board denied Northwest’s application for 
a route between New York and Chicago or the Twin Cities, via the 
alternative Canadian cities of Toronto or Windsor.°® Northwest 
intended primarily to render a transcontinental service which would 
allow it to compete with United at Seattle for traffic destined for 
New York, and which would save 84 miles over the route already 
operated by United between those points. The application was 
denied chiefly on the ground that the transcontinental traffic was very 
light and that the existing competitors between New York and 
Chicago could absorb any increase in traffic between these points by 
the inauguration of additional flights, without cost to the govern- 
ment, and without inconvenience to transcontinental passengers re- 
quiring connections with Northwest’s planes at Chicago. The Board 
suggested that any inconvenience to passengers might be remedied 
by an interchange of equipment at Chicago between Northwest and 
either TWA or American. It further suggested the possibility that 
future development of traffic might require additional facilities be- 
tween the Twin Cities and the East over a more direct route than by 
way of Chicago. In the meantime, Northwest does not appear to 
have diminished its efforts to realize its “destiny” of becoming a 
transcontinental operator; and one may well speculate about the 
Board’s attitude if Northwest were to seek a different Atlantic 
Coast terminal, such as Washington. 


When the Board denied the application of Trans-Southern 
Airlines, Inc., for a route between Amarillo and Oklahoma City, its 
action foreshadowed the closing of the gates upon the number of 





89. Braniff Airways, Inc., et al., Houston-Memphis-Louisville Route, note 
75, supra (Houston-Memphis route given to C. & S. instead of to Braniff or 
Eastern; C. & S. already operating between Memphis and Chicago, and Braniff 
very indirectly between Houston and Chicago. Messrs, Branch and Baker dis- 
sented, favoring an award to Eastern). 

90. Northwest Airlines, Inc., et al., Additional Service to Canada, note 73, 
supra. The routes via Toronto were denied on other grounds, note 107, infra, 
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air carriers which would be authorized to enter the field.®! And 
when it denied the application of Dixie Airlines, Inc., for the Pitts- 
burgh-Birmingham route, it became more than ever apparent that 
the small newcomers would fight an uphill battle to obtain a cer- 
tificate.°? It is reasonably clear that an untried, newly organized 
company must either offer a unique service or propose a feeder route 
before its application will be viewed with favor. Southern Air Lines, 
Inc., proposed to operate a short system radiating from Atlanta, 
carrying passengers and express without air mail compensation, to 
be integrated with the flying school which it already conducted ; but 
its plans were so indefinite and the proposal was so speculative that 
the Board found that it was not fit, willing, and able to perform the- 
service for which it applied.®* But the Board granted the application 
of All American Aviation, Inc., to engage in local feeder-line service, 
using a device whereby mail and express would be picked up and 
delivered in flight at intermediate points along the proposed routes.®4 
It overruled the claims of TWA and Eastern that existing carriers 
should have a preemptive right in developing feeder routes, as incon- 
sistent with the policy declared in Section 2(d), and as ignoring 
the fact that such service could not be rendered by lines engaged in 
long-distance service over through routes. It concluded that any 
such theory, “which would result in reserving solely for existing 
airlines the privilege of providing all additions to the present air 
transportation system of the United States, is untenable.”®° One 
concession, however, was made to the interveners; in order to -pre- 
vent competition with them on their existing routes, the new appli- 
cant’s certificate was qualified to prevent it from operating a non- 
stop service between the terminals served by its predecessor. In 
finding that the new service was required by the public convenience 
and necessity, the Board appears to have been intrigued with the 
pick-up and delivery device, and felt that its technical and com- 
mercial development should continue.® 





91. Note 71, supra. 
92. Delta Air Corporation, et al., Additional Service to Atlanta and 


Birmingham, note 84, supra. 
93. Id 


94. All American Aviation, Inc., Pick-up and Delivery Service, Order No. 
596, Docket No. 363, 2 C.A.B. 133 (July 22, 1940). The general subject of feeder 
ease * dealt with by B. E. Cole, Feeder Air Routes, (1940) 11 JoURNAL oF AIR 

AW 17, 

95. Compare with the Board's later language in denving Dixie’s application, 
note 92, supra: “The number of air carriers now operating appears sufficient 
to insure against monopoly in respect to the average new route case, and we 
believe that the present domestic air transportation system can by proper super- 
vision be integrated and expanded in a manner that will in general afford the 
competition necessary for the development of that system in the manner con- 
templated by the Act. In the absence of particular circumstances presenting an 
affirmative reason for a new carrier there appears to be no inherent desirability 
of increasing the present number of carriers merely for the purpose of numer- 
ically enlarging the industry.” 

96. Another novel application was for Eastern’s transportation of mail by 
autogiro between the Camden Airport and the rooftop of the Philadelphia Post 
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It is submitted that the Board’s restrictive policy is entirely 
sound and consonant with the purposes of the Act. Not only does 
there appear to be no inherent reason for adding to the number of 
authorized airlines, but there are positive arguments to the contrary. 
The economic regulation of a limited number of established carriers 
instead of a profusion of new lines would appear to be in the interests 
of administrative simplicity and effectiveness. More important, the 
financial stability of the industry is better assured by a restrictive 
policy than by a policy which encourages new entrants to come into 
the field. A careful apportionment of routes among existing carriers 
would better guarantee the continued existence of those carriers than 
would a policy of admitting experimental, untried lines into the field. 
Not only would the expense to the government be minimized, but 
the capital of the investing public would be given greater protection. 


Of all new route applications, this much may be said: though 
the Board has dismissed as a consideration in its choice of carrier 
the relative size of the applicants in assets and route mileage,®’ all 
of its decisions except three have been in favor of the smaller of 
the established applicants.°® The Act was designed to protect the 
small airlines from destructive competition. The effect of these 
decisions has been to bolster the smaller lines so that they may survive 
and compete more effectively with the larger carriers. Furthermore, 
by adding to the mileage of the small lines, it is possible to spread 
overhead expenses to a greater extent than if the mileage were added 
to the larger lines. The economies thus resulting to the successful 
applicant would tend to reduce the amount of airmail subsidy paid 
by the government, a consideration which has bulked large in all 
of the decisions. 


The gaps in the great continental airway network are rapidly 
decreasing in number and size, so that few cities of any commercial 
importance are without air transport connections. As the saturation 
point is approached with respect to the number of economically 
desirable routes, the number of applicants for each route increases. 
In almost every instance in which the Board has authorized a new 
route, it has carved down the major part of the distance applied for, 
and on occasion has denied the application in toto. In selecting the 
carrier to render the service, the ultimate question will continue to 





Office Building. The Board felt it impossible to determine whether the permanent 
establishment of the service was required by the public convenience and neces- 
sity; since the application had been filed for a permanent certificate under 
_401(d) (1), a temporary certificate could not be granted in the same proceeding. 
Eastern Air Lines, Inc., Autogiro Service, Order No. 582, Docket No. 403, 
2 C.A.B. 54 (July 16, 1940). 

97. Continental Air Lines, Inc., Wichita-Pueblo Route (note 48, supra). 

98. See notes 72, 73-74, and 75, supra. 
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be the advantages of an increasingly competitive situation, weighed 
against the disadvantages of an increasingly duplicated air transpor- 
tation service. Exactly where the line is to be drawn in each situation 
will be an increasingly perplexing problem. And as the number of 
disappointed applicants grows, so will the likelihood of resort to the 
courts for judicial review of the Board’s decisions. 


B. Overseas and Foreign Operations 


It is in this field that the Board has had to face most squarely 
the competition-monopoly issue, and where the bitterness, most 
publicized, and perhaps the most significant battle is being waged 
betweeen potentially competing airlines. 


1. Spur-Line Operations 


Seven domestic airlines conduct overseas and foreign operations 
which are unaffected by this conflict. Five were awarded grandfather 
certificates, authorizing service between Chicago and Winnipeg,®® 
Seattle and Vancouver,!®® Boston and Montreal,!°! New York and 
Montreal,?©? and service on a route within the Hawaiian Islands.1% 
The needs of the national defense, and the desirability of closing 
the gaps in the international airway service were important grounds 
for authorizing additional service between Bangor and Moncton,?% 
and between Great Falls and Lethbridge.!°® 


The issue of competition entered into the last-mentioned case 
only, a consolidated proceeding which has already been discussed. 
But there was keen rivalry in a second consolidated proceeding, which 
involved the Air Transport Arrangement of August 18, 1939,19 
between the governments of the United States and Canada. By a 
subsequent exchange of notes, it was agreed that the Buffalo-Toronto 





99. Northwest Airlines, Inc., Grandfather Proceeding, note 36, supra. 
36, al United Air Lines Transport Corporation, Grandfather Proceeding, note 
supr 
Certificate later amended to permit carriage of mail on same route: United 
Air Lines Transport Corporation, Seattle-Vancouver Mail Service, note 61, supra. 
01. Boston-Maine Airways, Inc., Grandfather Proceeding, note 36, supra. 
102. Canadian Colonial Airways, Inc., Grandfather Proceeding, Order No. 
322, Docket No. 45-401(E)-1, 1 C.A.J. 48; 1 CAA. XXIV (Jan. 9, 1940) 
(Holdin: that neither the requirements of citizenship nor of continuous operation 
as an air carrier were affected (1) by the fact that the applicant conducted 
operations under lease-purchase agreements with American, or (2) by the inter- 
company financial arrangements with the Canadian subsidiary relating to the 
division of expenses and revenues on northbound and southbound routes). 
Intermediate stops at Burlington and Glens Falls authorized later, and 
shortened New York-Albany service permitted: Canadian Colonial ao Ine., 
a on-Albany-Glens Falls-Lake Placid Operations, note 58, 


9 


i era) ‘wi ays, Ltd., Grandfather Proceeding, Order No. 72, 
Docket No. 25-401(E)-1 (June 16, 1939). 
104. boston Maine Airways, Inc., Bangor-Moncton Operation, Order No. 
739, Docket No. 290, 2 C.A.B. 317 (October 28, 1940). 
ie — } caged Air Express Corporation, et ‘al., Great Falls-Lethbridge Opera- 
on, note 
106. Smecutive Agreement Series No. 159. 
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route was to be operated solely by a United States carrier, while 
non-stop routes between Toronto and New York would be operated 
solely by a Canadian line; routes from Windsor to any points in the 
United States would be served only by a United States line, and 
routes from Detroit to any points in Canada, by a Canadian line. 
In view of this arrangement, the Board denied the applications of 
American and Northwest for the Detroit-Toronto route, and the 
applications of American and Canadian Colonial for the New York- 
Toronto service.!°7 For the same reason, it denied the application 
of Trans-Canada Air Lines for a foreign air carrier permit to operate 
between Toronto and Buffalo, but granted it the Toronto-New York 
non-stop service.1°° In a companion proceeding decided on the 
same day,!° it amended American’s New York-Chicago certificate to 
include Windsor and Niagara Falls, thus giving it almost the identical 
route which it had denied Northwest.11° 


Finally, an interim opinion has been rendered in the matter of 
the applications of thirty-eight small Alaskan airlines for certificates 
under Section 401. In view of the inadequate state of the applicants’ 
records, and of the sweeping change that would be involved in bring- 
ing the Alaskan lines within the statutory scheme of regulations, the 
Board reopened the proceedings for further investigation.124 


2. Trans-Atlantic and Trans-Pacific Operations 


The first certificate granted to Pan American Airways??? author- 
ized operations over the new routes with termini at New York, Lon- 
don, and Marseilles: north, via New Brunswick, Newfoundland, and 
Ireland ; and south, via Bermuda, Horta, and Lisbon.14% By an ex- 
change of notes with the governments of France and England, the 
United States government had secured six weekly landing rights 
in the two countries, to be granted to American air carriers. Pan 
American had applied for a grant of all six, and called attention to 
the provision in Section 401(f)!1* in support of its claim. But the 
Authority recognized the monopolistic position that Pan American 





107. Northwest Airlines, Inc., et al., Additional Service to Canada, note 


73, supra 

108. Trans-Canada Air lines. Ne yy weg ies aye Order No. 
1009, Docket Nos. 308, 311, and 3 2 C.A.B. — (March 8, 1941 

09. American Airlines, '* ivindsgor and Niagara Falis Operation, Order 
No. 1008, Docket No. — 2'C.A — (March 8, 1941). 


bo Note 90, sup’ 
111. Alaska Air ao Investication, Order No. 1153, Docket Nos. 
71-401(E)-1 et al., 2 C.A.B. — (July 21, 1941). 

112. For a history of Pan American's origin and expansion, see “The 
oma Struggle for the Air Lanes,’ Fortune, March, 1941, pp. 128 et seq. 

13. Pan American Airways Company ( Delaware), Trans-Atlantic Opera- 
tions, Order No. 55, Docket No. 163 (May 17, 1939). 

114. “No term, condition, or imitation of a certificate shall restrict the 
right of an air carrier to add to or change schedules... for performing the 
authorized transportation and service as the development of the business and 
the demands of the public shall require.” 
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would occupy, contrary to Section 2(d). It held that although the 
limitation of Pan American’s landing rights might result in a curtail- 
ment of its schedule, the Authority’s action was consistent with 
Section 401(f), “since landing rights are the subject matter of the 
restriction and schedules are only incidentally affected.” It also felt 
that the limitation was compelled by Section 1102, which requires the 
Authority to take international agreements into consideration. De- 
clining to estimate what frequency of flights would best fulfill the 
requirements of Section 2, it left the determination to future develop- 
ments, and for the time being, awarded the applicant only two of 
the six available weekly landing rights. A grandfather certificate 
later authorized the New York-Bermuda service, and a “temporary” 
certificate to operate between Baltimore and Bermuda via New York 


was denied.115 


The Nevada subsidiary was given its grandfather certificate to 
operate over the Pacific route from San Francisco to Hong Kong.!** 
A second leg was added to these operations by the authorization of 
service between San Francisco and Auckland, New Zealand, via 
Los Angeles. Finding that the inclusion of Los Angeles was justified 
by the public interest and required by the national defense, the 
Authority was careful to prohibit Pan American from engaging in 
local service between Los Angeles and San Francisco, thus foreclosing 
the possibility of the applicant’s engaging in purely continental opera- 
tions, and restricting it to overseas and foreign transportation.!!7 
Finally, operations were extended into Alaska by Pacific Alaska 
Airways, Inc., a wholly owned subsidiary. This company was given 
a grandfather certificate for local service entirely within Alaska,"!® 
and a certificate for a new route between Seattle and Juneau ;!!® in 
each proceeding the Authority denied permission to engage in certain 
specified local service, in order to protect a number of Alaskan 
carriers which had grandfather applications pending. 

Pan American had thus staked out a trans-Atlantic and trans- 


Pacific empire, with its termini in London and the English crown 
colony of Hong Kong. In this empire it had no American com- 





115. Pan American Airways Company ae? fe New York-Bermuda 
Cperpgiena, Order No. 205, Docket No. 37-401(E)-1 (Sept. 29, 1939). 

Pan American Airways Company (Nevada), Trans-Pacific Operations, 
oun No. 78, Docket No. 6-401(E)-1 rome 27, 1939). This certificate was later 
amended to authorize operations for five vears between Manila and Singapore: 
Pan American Airways Company Nevata), Singapore Operation, Order No. 
1021, Docket No. 511, 2 C.A.B. — ( , 1941). 

117. Pan American ge Pero nay " (Nevada), New Zealand Gqerepiees. 
Order No. 552, Docket No. 6-401(E)-2 and 305, 1 C.AJ. 273, 1 C.A.A. 
CLXXXVITI (June 7, 1940). 

118. Pacific y A. oe s, Inc., Grentiine Proceeding, Order No. 540, 
Doce No. 10-401(E)-1, 1 C.A.J.'269, 1 C CLXXXIII (May 29, 1940). 

Pacific Alaska ws es weit Inc., “ieciahe-enaaes Operations, Order No. 


11 
539, Sonat No. 14-401(B)-1, 1 CA.J. 263, 1 C.A.A. CLXXVI (May 29, 1940). 
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petitors, and in the trans-Atlantic field shared the traffic only with 
Imperial Airways, Ltd., which had been given foreign air carrier 
rights for flights between the United Kingdom and New York, via 
the northern route of Canada, Newfoundland, and Ireland, and via 
Bermuda.}2° 


A potential trans-Atlantic competitor had appeared when Amer- 
ican Export Airlines, Inc., was incorporated in 1937 as a subsidiary 
of American Export Lines, Inc., a steamship company.!22_ Two years 
later it filed for approval under Section 412(a) an agreement with 
Pan American, which, in substance, divided the eastern hemisphere 
into “spheres of influence”, northern Europe being allotted to Pan 
American and southern Europe, western Asia, and Africa to Amer- 
ican Export. The Authority disapproved the contract, sensing a 
potential monopoly in the proposed race for rights in foreign coun- 
tries, and fearing that the contract “might discourage” the realization 
of the policies declared in Section 2.122 


Shortly thereafter, American Export filed an application for 
routes (1) between New York and Marseilles, (2) between New 
York and Southampton, and (3) between New York and Rome via 
Horta, Lisbon, and Barcelona.!28 The applications for service to 
England, France, Spain, and Italy were denied, in view of the 
presidential proclamations!** pursuant to the Neutrality Act of 
1939,125 which precluded operations to the combat zone as therein 
defined. 


Pan American had been granted leave to intervene in the pro- 
ceeding, and both parties made it clear that the basic issue was the 
inauguration of a second United States trans-Atlantic service over 
the general north Atlantic route, rather than service between any 





120. Imperial er ag Ltd., Foreign Air Carrier Permit, Order No. 129 
Docket No. Tit (Aug. 4, 1939), and Order No. 156, Docket No. 43-402(C)- 


(Aug. 29, 

121. ree a history of the financial vicissitudes and unsavory past reputa- 
tion of American Ex port Lines, and of the incorporation and early projects of 
its subsidiary, see Hearings before Subcommittee of Committee on Appropria- 
tions on H.R. 10,539, 76th Cong., 3rd Sess. (1940) 194-216; Hearings before 
Subcommittee of Committee on Appropriations on Post Office Department Ap- 
propriation Bill for 1942, 77th Cong., 1st Sess. ( 3942) 571- — 594; “The Coming 
sregme for the Air Lanes”, Fortune, March 19 1. FP, 128 et seq. 

aritime Commission had suggested in “tb that meaamtalo lines should 
establish subsidiary and supplementary airlines over their rou instead of 
ft pers de 8 — to attract the luxury express passenger traffic: United States 

commission, Economic Survey of the American Merchant Marine 
rey ts ” 22- 25. But more than a year before, American rt Lines had com- 
— pee | for such a project: Gardner, Hearings on R. 9738 (note 17 
supra), @ 

122. Pan American Airways Company (Delaware), America 
lines, Inc., et al., Agreement, Seer a $1, Docket No. 412-B-1 April cn ri988). 

123. American Export Airlines, Inc., Trans-Atlantic Se Order No. 
581, ee No. 238, 2 C.A.B. 16 (July 12, 1940) ; noted in 12 Air’ L. Rev. 165 


(194 
ita Proc. No. 2376, 4 Fed. Reg. 4495 (Nov. 4, 1939); Proc. No. 2410, 
5 re. , Reg. 2208 — (June 11, 1940 
4 Stat. 4 (1939), 22 U.S.C. 245) (Supp. 1940). 
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particular terminals. The Board first decided that Pan American’s 
two weekly schedules!” were insufficient to meet the demands of the 
service, and that additional air transportation over the north Atlantic 
trade route was justified. Thus the question was squarely raised 
whether Pan American would continue to enjoy its monopoly over 
this route by an extension of its existing service, or whether Amer- 
ican Export would be permitted to thrust an entering wedge into a 
field already occupied.127 


First observing that it lay in the Board’s discretion to require 
or to prohibit competition according to the peculiar circumstances 
of each case,!#8 the opinion stated the specific reasons for breaking 
the Pan American monopoly. First, the inauguration of services 
by a competing American line would stimulate and accelerate technical 
advances in the whole industry. This competition would not be sup- 
plied to the same degree, and with the same beneficial effects, by 
foreign-flag carriers.1°° It is also to be noted that overseas and 
foreign operators, like Pan American and American Export, are 
not subject to such comprehensive economic regulation under Title 
IV of the Act as are domestic operators. It imposes no duty to 
provide adequate services, equipment, and facilities; the stimulus to 
do so must be supplied by United States competitors. The Board 
cannot regulate fares, rates, and charges; competition must be the 
medium through which control is exercised.18® Second, the national 
defense would benefit from such competition, since the research and 





126. Pan American was authorized to run three trips per week on June 18, 
1940, several weeks er ie eonclusion of the oe Export hearings: 
Branch, Hearings on H.R. 539 (note 121, supra), 

127. “The issue thus nl involved the ae ig “underlying policy of the 
Civil Aeronautics Act of 1938”: 2 C 9. 

128. “We conclude that competition ‘in air transportation {s not mandatory, 
especially when considered in relation to any particular route or service. Clearly, 
Congress has left to the discretion of the Board the determination of whether 
or not competition in a particular area is necessary to assure the sound develop- 
ment of an appropriate air transportation system.” 2 C.A.B., at 

129. At present, no competition is supplied by foreign-flag air carriers. 
Compagnie Air France Transatlantique, by Order No. 500 of May 7, 1940, was 
permitted to continue its experimental ot ged to New York from May 1 to 
November 1, 1940, and to carry French mail on its westbound crossings. Due to 
the war, these flights were discontinued. rie St Airways, Ltd., after securing 
its —— air carrier permit on August 4, 1939 (see note 120, supra), inaugu- 
rated scheduled trans-Atlantic service but discontinued operations in September 
on the outbreak of the war. British Overseas Airways Corporation was created 
as a government-controlled corporation to be Imperial’s successor-in-interest ; 
on July 29, 1940, the Board approved the transfer of Imperial’s permit to Air- 
ways (Atlantic) "Ltd., a subsidiary of the new corporation: yy a eye 
Limited, Permit to Foreign n Air Carrier, Order No. 625, Docket No. 401, 2 C.A.B 
181 (July 29, 1940) his permit, together with the permit ~ Airways 
(Bermuda) Ltd., was then transferred back to the parent company, but opera- 
tions have not been resumed: British Overseas Airways Corporation, — 
Atlantic and Bermuda Operations, Order No. 1150, Docket No. 614, 2 C.A.B. — 
(June 23, 1941). 

180. ‘“We are unable to find that the continued maintenance of an exclusive 
monopoly of trans-Atlantic American flag air transportation is in the public 
interest, particularly since there is no such public control over the passenger 
or express rates to be charged or over the standards of service to be rendered 
ert Cars ed provided in the case of a publicly protected monopoly.” 

Chairman Branch emphasized this point in testifying at the hearings on the 
first appropriation bill: Hearings on H.R. 10,539 (note 121, supra), 261. 
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development by foreign competitors would not be available to the 
national defense of this country.’*! 


The Board next observed that the additional cost to the govern- 
ment in subsidizing American Export’s service should not have con- 
trolling significance in this case; it also declared that the alleged 
superiority of Pan American’s equipment was not decisive of the 
issue and that it was a matter for decision by the traveling public. 
After making the further findings of fitness, willingness, and ability, 
the Board adjudged American Export entitled to a temporary cer- 
tificate to transport passengers, express, and mail between New 
York and Lisbon in the new Vought-Sikorsky 44’s when completed, 
and to a second temporary certificate, valid until September 1, 1941, 
to transport mail and express only between the same termini in the 
Consolidated survey ship. 


The Board’s action precipitated the issue into the national 
spotlight. Pan American secured a certification of the record for 
review by the Circuit Court of Appeals for the Second Circuit,!** 
and the Board promptly moved to dismiss the petition on the ground 
that the court was without jurisdiction to review the order. The 
court granted the motion,!** holding that Section 1006(a)1!%* does 
not authorize review of an order which is subject to approval or 
disapproval by the President,!*5 who is the “ultimate arbiter”; the 
authority vested in him would render judicial review futile. 


Although the appeal was dismissed on the question of jurisdic- 
tion, it is difficult to see how the Board’s order could have been 
reversed if examined on the merits. The decision was not compelled 
by the language of Section 2(d); the Board expressly pointed out 
that the consideration of the factor of competition was entirely dis- 
cretionary.18¢ But this was clearly a test case. American Export had 
spent three million dollars in three years in an effort to challenge 
Pan American’s monopoly,!%7 and was the only formidable con- 
tender. If competition were denied here, it would be discouraged 
for an indefinite length of time and possibly foreclosed forever. 








131. Mr. Ryan, in testifying at the same hearings said that “the national 
defense interests primarily tipped the scales” in American Export’s favor, and 
regarded them as “overwhelming the economic facts.” Jd., at 236 

132. Order No. 778, 2 C.A.J. 34 (Dec. 20, 1940). 

133. Pan American Airways Co. v. Civil Aeronautics Board, 121 F. (2d) —, 
10 U. S. Law Week 2074 (C.C.A, 2nd, 1941). 

134. “Any order, affirmative or negative, issued by the Authority under 
this Act, except any order in respect of any foreign air carrier subject to the 
approval of the President as provided in section 801 of this Act, shall be subject 
to review by the circuit courts of appeals of the United States... .” 

35. Sec. 801: “The issuance... of... any certificate authorizing an 
air carrier to engage in overseas or foreign air transportation . . . shall be 
subject to the approval of the President.” 

136. Note 128, supra. 

137. Slater, Hearings on Post Office Department Appropriation Bill for 
1942 (note 121, supra), at 550. 
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The ultimate question is whether the United States will emerge 
from the war stronger in air transportation if it is conducted on a 
monopolistic or on a competitive basis. Arguably, if Pan American 
is allowed to monopolize the field for the United States, the cost to 
the government will be less; and if there were two American com- 
petitors, foreign governments could play one against the other 
to the detriment of both. It has also been suggested that foreign- 
flag carriers could supply the competition necessary to stimulate 
technical progress, and that the status of foreign air transportation 
should be one of carefully controlled regional monopoly.18° This 
ultimate question involves the broadest issues of policy but the 
decision appears to rest simply upon expediency, and the wisdom of 
the Board’s conclusion should not be open to challenge by the courts. 


This victory of American Export merely proved to be another 
step preliminary to the commencement of operations. The major 
problem?8® has been, and still is, to secure an airmail appropriation 
from Congress; and it has been contended until recently that the 
mail subsidy is essential before any trans-Atlantic service can be 
operated.14° The first estimate of $500,000 was approved by the 
Bureau of the Budget,!*! but the committee of neither house reported 
it favorably.!42 


The second estimate suffered no better fate. The first ground 
of Congressional opposition was the cost to the government. Pan 
American had now offered to schedule a fourth weekly trip which 
would cost the government $468,000 per year as against one weekly 
trip by American Export at $1,229,736 per year. The question sim- 
mered down to whether the government should pay this additional 
sum in order to establish competition between the airlines,!43 and 
the subcommittee decided the question in Pan American’s favor. 





138. Report of Federal Aviation Commission (note 22 supra), 88. 

Mr. Edward P. Warner, a member of the Board, was also a member of the 
Federal Aviation Commission. The Commission's advocacy of regional monopo- 
lies contemplated a control over standards of service which was not given by the 
Civil Aeronautics Act. This — was emphasized in the opinion: note 130, supra. 

Another obstacle has been the fifteen-year grant of exclusive jan ing 
rights, given to Pan American by the Portugese government. This obstacle 
seems of a secondary nature only; a clause provides that the exclusive feature 
can be removed by agreement between the two governments, and the State 
Department was advised in January, 1941, that an agreement with the Portu- 
gese government in all likelihood would be reached: Burke, Hearings on Post 
Office Department Appropriation Bill for 1942 ((note 121, supra), at 537. For 
the text of the grant, see id., at 636 et oog- 

140. Branch, id., at 504; Slater, id., at 576. Juan Trippe, president of 
Pan American, testified that even with the airmail subsidy, the trans-Atlantic 
operations had not been profitable to date: id., at 628. In so doing, he answered 
a question which had appeared uppermost in the minds of the subcommittee of 
the Senate when considering H.R. 10,539: See Hearings on H.R. 10,589 (note 


121, eupres, at 230. 
141, -R. Doc. No. 901, 76th Cong., 3rd Sess. (1940). 
14 H.R. Rep. No. 2966, 76th Cong., 8rd Sess. (1940); Sen. Rep. No. 2196, 





2. 
76th Cong., 3rd Sess. (1940). 
143. Ludlow, Hearings on Post Office Department Appropriation Bill for 
1942 (note 121, eupra), at 3465. 
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The second chief consideration was the matter of competition. 
Naturally, the representatives of the Board stressed the desirability 
of bringing another airline into the service, but they were met by 
the retort that the unsettled world conditions in time of war made 
the competitive situation in time of peace a matter of speculation.'** 
Also discussed were American Export’s financial condition, and the 
adequacy and safety of its proposed equipment, but apparently 
Congress did not balk over these questions. Neither committee re- 
ported favorably on the estimate,!*5 the chief objections being the 
increased cost to the government and the desirability, “under existing 
conditions,” of monopoly in trans-Atlantic air operations. 


The hearings are significant in bringing to light several basic 
considerations which the Board’s opinion left relatively untouched, 
and in sharpening the issues in a far more satisfactory manner. And 
the action of the committees shows that the Board must write 
opinions which will not only survive the courts but will also withstand 
Congressional criticism; for Congress, in holding the purse-strings, 
can effectively veto the policy-determination of the agency which 
it has created. 


3. Latin American Operations 


Ten days after the Board authorized trans-Atlantic operations 
by American Export, it granted grandfather certificates to three 
components of Pan American authorizing operations to the south- 
ward. Pan American Airways, Inc., was granted seven routes which 
touched or terminated in Argentina, Brazil, Colombia, the Guianas, 
Venezuela, Mexico, the Canal Zone, all the Central American repub- 
lics, and many of the Caribbean islands.14* In a routine proceeding, 
Pan American-Grace Airways, Inc., secured its grandfather cer- 
tificate for the route between Cristobal, C. Z., and Buenos Aires, 
via twenty designated points in Colombia, Ecuador, Peru, Chile, 
Bolivia, and Argentina.147 Finally, Panama Airways, Inc., was 
granted a certificate for the transportation of passengers and express 





144. Johnson, id., at 580. Congressman Taber feared that there would be 
no competition in the ‘trans-Atlantic mail service; since the steamship line was 
the only American line operating to Europe, the company would control both 
ocean and air transportation over the Atlantic and freeze out Pan American: 


Id., at = 514, 

.R. Rep. No. 60, 77th Cong., 1st Sess. (1941); Sen. Rep. No. 142, 
77th mt, 1st Bese. (1941). For the Senate debate on the appropriation, see 
87 Cong. Rec. 3633- 364%. 3704-3715, 3774-3793 (1914). 

146. Pan Am A Inc., Latin American Grandfather Cogtificate, 
Order No. 592, Docket No. 14-461(E)-1, 2 C.A.B. 111 (July 22, 1940). 
Cristobal-Turbo route was later transferred to Uraba, Medellin, and Gentral 
Airways; it was amended to include Balboa, C. Z., and extended to Medellin 
Colombia; Uraba, Medellin and Central Airways, Inc., Canal Zone-Centrai 
seers Operation, Order No. 749, Docket Nos. 282401 (1) -1 and 421, 2 C.A.B. 

‘ov. 4, 
7, Pan American-Grace Airways, Inc., Latin American Grandfather Cer- 
tificate, Order No. 589, Docket No. 3 -401(E)-1, 2 C.A.B. 104 (July 22, 1940). 
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on scheduled service between Cristobal and Balboa, C. Z. The 
applicant moved to dismiss for want of jurisdiction, on the ground 
that exclusive jurisdiction over air transportation in the Canal Zone 
is vested in the President by the Panama Canal Act of 1912, as 
amended in 1937 ;148 the motion was denied, the Board holding that 
there was no such limitation on its power to issue the certificate.'4® 


Pan American-Grace was later permitted to add six stops and 
two mail services, and to abandon four stops.15° The case is interest- 
ing in being the first in which the abandonment of stops was author- 
ized,’*! and in bringing to the Board’s attention the factor of com- 
petition by local South American airlines. The abandonment of 
Tumaco, Colombia, was influenced by the interest of the Colombian 
government in Avianca,!5? and its supposed hostility to the inaugu- 
ration of a competitive service; the designation of Quito, Ecuador, 
as an additional stop appears to have been influenced by the local 
competition between Pan American-Grace and SEDTA, a German- 
controlled airline. The same subsidiary next obtained an amendment 
to its certificate, by which one stop in Brazil and nine in Bolivia 
were added.!53 It is noteworthy that a month previously, the opera- 
tions of German airlines had been stopped by the Bolivian and 
Peruvian governments; the Board stressed the importance of the 
new service to the national defense because of its relation to hemi- 
spheric defense. 


Pan American experienced its first setback in this field when 
its application for Los Angeles-Mexico City service was denied.1%4 
An affiliated Mexican company had been given a foreign air carrier 
permit for the same route,'®° but it was apparent that increased 
passenger service was required. Instead of authorizing a parallel, 
non-competing service by Pan American, the Board considered it 
to be more in the public interest to permit an increase in the fre- 
quencies operated by the existing carrier. The Board expressed 
reluctance to incur the expense of airmail compensation, which it 
was not necessary to pay to the Mexican company. But it is difficult 


148. $7 Stat. 561, 48 U.S.C. 1305 (1912): 50 Stat. 486, 48 U.S.C. 1314a 
(1937). 

149. Panama Airways, Inc., ontien Proceeding, Order No. 595, Docket 
No. 27-401(E)-1, 2 C.A.B. 124 (July 22, 1940). 

150. Pan American-Grace Airways. — Amended Coasporte, Order No. 
136, Docket Nos. 459, 492, and ‘A.B 301 (Nov, 2, 1940). 

151. The chief grounds were unsuitability of airport facilities and insig- 
nificance of traffic to and from these points. 

152. Formerly SCADTA: 80% of its stock is held by Pan American, and 
the balance by the Colombian government. For a history and sproent of 
a see Marchant, Aviation in Colombia, (1938) 9 Air L. Rev. 

Pan American-Grace Airways, Inc., Bolivian Operations, Titer No. 
1075. a... No. 606, 2 C.A.B. — (June +, 1941 

154. Pan American Airways, snes Los Angeles Mexico City Operation, 
Order No. 1167, Docket No. 318, 2 C.A.B. — (iaty 1). 

155. Compania Mexicana’ de Aviacion i = Angeles-Mexico City 





Operation, Order No. 1066, Docket No. 30- sob (Gt 2 C.A.B. — (May 29, 1941). 
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to escape the conclusion that the decision was partly influenced by 
the pending application for a route between Mexico City and points 
in Texas by American Airlines, the intervener. It is not impossible 
that the Board’s desire to curb Pan American’s unrestrained expan- 
sion was foreshadowed in the American Export case and further 
reflected in its denial of the Mexico City service. 


II 
BusINESs PRACTICES 


Proceedings under Section 401 involve the relation of the 
respective air carriers to the government through the issuance or 
denial of a permit to engage in air transportation. In vying for 
routes, the airlines assume a position antagonistic to each other. 
In regulating business practices under Sections 408-415, the Board’s 
power concerns chiefly the relations of the various airlines with each 
other, rather than with the government. Except with respect to 
methods of competition, the airlines are not in a mutually antago- 
nistic position ; instead, the very closeness of these relationships may 
be opposed to the general public interest. 


A. Consolidation, Merger, and Acquisition of Control 


While the Board is given wide discretion over the granting of 
new route certificates by Section 401(d) under the standard of “the 
public convenience and necessity,” its discretion in approving the 
merger or acquisition of existing companies is strictly limited. Sec- 
tion 408(a) makes unlawful a consolidation, merger, purchase, 
lease, operating contract, or acquisition of control involving persons 
engaged in any phase of aeronautics, without the Board approval.15¢ 
Section 408(b) provides that the Board shall approve such proposals 
if, after notice and hearing, it finds them not inconsistent with the 
public interest: “Provided, That the Authority (Board) shall not 
approve any consolidation, merger, purchase, lease, operating con- 
tract, or acquisition of control which would result in creating a 
monopoly or monopolies and thereby restrain competition or jeopar- 
dize another air carrier not a party to... (the transaction).” 





156. Karl A, Crowley, Solicitor of the Post Office Department, was severely 
criticized by Senators McCarran and Truman for having permitted, under Sec. 
15 of the Air Mail Act of 1934, the consolidation of two competing lines— 
Pennsylvania-Central Airlines Corporation and Central Airlines, Inc.: Hearings 
on 8S. 2 (note 31, supra), at 112-115, 159. On the other hand, Colonel Gorrell 
observed that in some instances, mergers or acquisitions of control are not only 
highly desirable but absolutely indispensable if competition itself is to be pre- 
served, by preventing the disappearance of the weaker lines in bankruptcy: /d., 
at 503. He felt that a limited amount of common action among air carriers, 
if kept open and subject to the Board’s supervision, b> result in the elimina- 
tion of wasteful and unjustified duplication: Id., at 512. 
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The proviso appeared in S. 3845 as “. . . and thereby unduly 
restrain competition or unreasonably jeopardize another air car- 
rier... .” These words were studiously written into the bill in the 
light of judicial decisions and administrative rulings, but were 
stricken out in order to pacify Senators Borah'S? and McKellar, 
who wanted the prohibition to be inflexible.15* 


Few cases have arisen as yet under this section of the Act. The 
acquisition of an airport company by an aircraft manufacturer has 
been approved in a decision which called for no formulation of new 
policy.15® And in another uncontested proceeding,’®° the Board 
approved the acquisition by Pan American Airways, Inc., from its 
parent company, Pan American Airways Corporation, of seven sub- 
sidiary air carriers!®! and two airport companies ;'®? it also approved 
the merger of four subsidiary airlinest®* into Pan American Air- 
ways, Inc., and the transfer of their certificates to the latter com- 
pany. The plan, purely internal to the Pan American system, was 
designed to save taxes and to simplify bookkeeping, details of opera- 
tion, and general intercorporate relationships. 


Four other cases have raised important questions under this 
Section, and may be classified as follows: 


(1) Interpreting the proviso of Section 408. 


One case involved a contract providing for successive leas- 
ings to each other of sleeper planes owned by United Air Lines 
and Western Air Express.1®* United’s route from New York to 
San Francisco and Oakland connected at Salt Lake City with 
Western’s route from Salt Lake City to Los Angeles and San Diego. 





157. When the words were stricken, Senator Borah further explained his 
position: “Mr. President, the suggestion of my colleague that a merger neces- 
sarily destroys competition, in my judgment is not well sustained. There may 
be a merger or there may be a combination, and it may not have any effect on 
_ the question of competition whatever. It all depends upon the facts of each 
case. What I desire to see ee is the preservation of the opportunity 
of competition. When we say to the commission that these lines shall not do a 
thing ‘unduly’ or ‘unreasonably’ it is very different from sa saying that they shall 

not do it. It gives too much room for unlimited construction.” 83 Cong. Rec. 


8732 (1938 

158. Senator McCarran felt that the omission of the words eliminated the 
necessary flexibility of human judgment, and that it would now make impos- 
sible any such transaction. The whole debate on the subject appears at 83 
Cong. Rec. 6729-6732 (1938). 

59. Lockheed Aircraft Corporation, et al., Acquisition “< goatent Airports 
a ....9 Order No. 745, Docket No. 507, 2 C.A.B. 328 (Nov. 

160.’ Pan American Airways Inc., ‘et al., Meger, Order » %, 399, Docket 
No. 454, 2 C.A.B. — (Dec. 31, 1940). 

161. Pan American ‘Airways Company (Delaware); Pacific Alaska Air- 
ways, Inc.; Panama Airways, Inc. ; ns Medellin and Central Airways, Inc. ; 
Compania ‘Mexicana de Aviacion, 8. ; Compania Nacional Cubana de Avi- 
acion, S. A.; and Panair do Brasil, s. _ 

162. Pan American Manufacturing and Supply Corporation; Marine Air- 
port spereration was acquired from the Delaware subsidiary. 
Pan American Airways Company, of Nevada and of Delaware; Pacific 
Alaska, “Airways Inc.; Panama Airwers, ae 
United-Western Sleeper ge Case, Order No. 557, Docket No. 


164 
215, 1 G.A.J. 301, 1 C.A.A. CCXV Gan te 1940). 
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The agreement for pooling of equipment was designed to provide 
through service on these connecting routes and to avoid the neces- 
sity of passengers changing planes at inconvenient hours of the 
night.2®5 


TWA, as intervener, claimed that the contract would give 
United a virtual monopoly of all the west coast business, in violation 
of the proviso. In construing Section 408 as a whole, the Authority 
concluded that an acquisition or lease which restrains competition 
or jeopardizes another air carrier is prohibited only in the event 
that either one or both of such results will follow from the creation 
of a monopoly. And it accepted a definition of the word “monopoly” 
as referring to “a particular degree of control of air transportation, 
or any phase thereof, in any territory or section of the country.” 
The opinion then demonstrated that there was no existing domina- 
tion or control of Western by United, and that the agreement did 
nothing to alter the situation ; therefore, it did not result in creating 
the monopoly prohibited by the proviso. 


But one concession was made to TWA. The contract omitted 
any rental charge based on the depreciation of planes subject to the 
lease. If United should furnish more planes than Western for the 
Los Angeles service, the absence of such a charge would operate 
to Western’s advantage, and “might be sufficient inducement to dis- 
courage competition and increase the possibility of United exercising 
some control over the policies of Western.” To avoid this possibility, 
the Authority conditioned its approval upon the adoption of a rental 
charge covering such depreciation. 


(2) Interpreting “not inconsistent with the public interest.” 


Together with the proposed interchange agreement, United had 
also filed for approval a proposed acquisition of Western by 
United.4®° The Hon. Roscoe Pound, as special trial examiner, 





165. This contract was the third of its kind to be submitted for official 
approval. In 1937, the two companies had sought a through passenger and 
express service between New York and Los Angeles via Salt Lake City. 
— Crowley ruled that the agreement amounted to actual control by United 

ractically every detail of Western’s operations; he feared that if permitted, 
Ht agreements would result in the concentration of complete control of the 
air transport industry in the hands of a few large monopolistic corporations. 
8 JOURNAL OF AIR LAW 635 (1937). 

A second proposal was then submitted, providing for the operation of 
through sleeper plane passenger and express service on the same routes. It too 
was rejected on the same grounds, the Solicitor believing that it differed from 
the first only in the degree, and not in ry . of control by United over 
= 8 JOURNAL OF AIR Law 651 (193 

166. United-Western Merger Chee, Order No. 558, Docket No. 270, 1 C.A.J. 
oe mS CAA. CCXXX yyw yo 1940); on reargument reaffirmed without 

: Order No. 629, 1 C.A 0 eo 14, 1940) ; noted in 11 Air L. Rev. 
sro" (1940) and 11 JOURNAL oF Pan Law 359 (1940). 

Aside from the principles at issue, the case is sa ntetesting ip in being the first 
in which a formal pre-hearing conference was held 4. Further pre- 
hearing conferences were conducted after this proceeding was concluded; and 
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recommended approval of the application, finding the merger to be 
in the public interest because of the elimination of the change of 
planes at Salt Lake City. The examiner gave the same grammatical 
construction to the proviso as did the Authority in the sleeper inter- 
change case. But he appears to have taken the word “monopoly” 
to mean a virtual monopoly, one which exists because competition is 
improbable for economic reasons. Distinguishing air carriers from 
railroads in the relatively small investment required to establish a 
new line, he said that a virtual monopoly in a whole region was 
impossible where other airlines can extend their routes into this 
region, uninhibited by large investment. And he seems to have dis- 
missed the possibility of an exclusive, perpetual, law-granted 
monopoly, since competitors may always apply to the Board for new 
routes or for extensions of existing routes.1®7 Not only did he 
conclude that the acquisition would not result in creating a monopoly. 
but he also found that there would be only incidental interference 
with existing competition. He pointed to the many factors which 
already unified the companies, and showed that the effect of the 
agreement would simply continue a condition existing before the 
merger. 


The Authority denied the application upon the ground that it 
would be inconsistent with the public interest, thus rendering unneces- 
sary a consideration of the proviso. United’s argument of conveni- 
ence to passengers was scotched by the approval of the sleeper inter- 
change. The chief consideration was the factor of competition, 
injected by Section 2(d) into the standard of “the public interest.” 
Reversing the examiner’s finding on this point, the Authority con- 
cluded that in fact a competitive situation existed between Western 
and United for north-south business between Los Angeles and 
Spokane, and between Salt Lake City and Seattle; Western also 
afforded a route connecting with Northwest between Salt Lake City 
and the Twin Cities which was approximately the same length as 
the alternative route between these same points via United and Mid- 
Continent. In language which was quoted in a inter case,1®8 the 
Authority said: 

“The intensity or the effectiveness of competition is not to 
be confused with the existence of a competitive situation, and 


it is not necessary that rates and times of departure be approxi- 
mately the same . . . in order to establish that competition exists. 





on May 24, this procedure was expressly authorized by an amendment to Sec. 
285.1 of the Economic Regulations, following the example of the Federal Rules 
of Civil Procedure. 
. Compare the views of Colonel Gorrell, who reached the same con- 
clusion on different grounds: note 28, su 
168. Acquisition of Marquette by TWA, (note 171, infra), at 2 C.A.B. 9. 
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That two companies offer a comparable service between the 
same points is enough to establish the existence of competi- 
tion.”169 


The acquisition would give United direct access to the entire Pacific 
Coast area for the origination of transcontinental traffic. Western 
had the only north-south route west of the Rockies independent of 
the transcontinental airlines ; the elimination of this competitor might 
enable United to discourage other aspiring competitors. To the 
examiner’s suggestion that monopoly was impossible and that com- 
peting lines had only to apply for certificates of convenience and 
necessity, the Authority answered that it could not compel the estab- 
lishment of competing routes. 


The opinions of the examiner and the Authority differed in two 
chief respects. First, because they split over the question of existing 
competition between United and Western, the basis of the decision 
might seem to be one of economic fact-finding only. Second, while 
the Authority considered only the factor of competition and 
stopped short of the proviso, the examiner discussed the proviso 
exhaustively and focussed his attention upon the word “monopoly”. 
It is his concept of monopoly which appears to be open to criti- 
cism.47° Dean Pound required much more to constitute a monopoly 
than did the Authority. Under his definition, the proviso would, in 
effect, be cut out of the statute, since there would never be the 
monopoly in air transportation which is the basis of its prohibition. 
Congress did not view a monopoly as exclusive, permanent control 
of a region, which is an academic, theoretical meaning of the term. 
It regarded monopoly in its layman sense, as a situation that permits 
no possibility of competition in a particular area. Certainly it would 
not have sanctioned such a merger of companies whose combined 
routes dominated the Pacific Coast area and the territory west of 
the Rockies. 


A third case involved a proposed contract for the acquisition 
of Marquette by TWA,?” and its approval depended upon satisfying 
the requirement of “the public interest’? found in the relevant sec- 
tions 408 (b), 412(b) and 401(i). 


Marquette had been authorized to transport passengers and 
express between Detroit and St. Louis, via | Toledo, Dayton, and 








2. 1 C.A.J. at 322, 1 C.A.A., at CCXXXIX. 
The notes in 1i Air L. Rev. 310 (1940) and 11 JouRNAL oF AiR Law 
359 ti940) both support Dean Pound’s recommendations; the latter note, how- 
ever, takes the view that the proviso should not be construed as a limitation 
ee to the public interest criterion. 
aT. Acquisition of Marquette by TWA, Order No. 578, Docket No. 315, 
2 C.A.B. 1 (July 3, 1940); noted 11 Air L Rev. 424 (1940). 
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Cincinnati; TWA had routes between Dayton and Chicago, and 
between Dayton and St. Louis. The Board considered the contract 
desirable because of the better service which TWA was prepared to 
supply, and which was then impossible because of Marquette’s lack 
of proper operating equipment. In considering the proviso of Sec- 
tion 408(b), it noted that if the application were approved, TWA 
would have competition from at least one of the other two trans- 
continental operators at every point on the route,!7? and accordingly 
found that the proposed acquisition would not result in the monopoly 
prohibited by the proviso.17* As other factors bearing upon the 
public interest, the Board felt itself compelled to examine the con- 
sideration, terms, and conditions of the contract, and it balked over 
the price as being excessive. The assets and going-concern value 
of Marquette were found to be worth about one-fifteenth of the 
contract price, which therefore represented in large part the con- 
sideration for the transfer of the certificate. Stating that a certificate 
issued to an airline must not be treated as a speculative security, the 
Board denied the application. 


Upon the basis of a modified contract, the Board reopened the 
proceeding for a reconsideration of its earlier order. The majority 
of the Board found the acquisition to be consistent with the public 
interest, and approved it,17* on condition that the payments should 
be deposited in escrow, pending a final decision in the Marquette 
certificate proceeding.'7® As in the earlier case, the disputed ques- 





172. Detroit: Penn-Central (Washington and Chicago, via Detroit) ; Amer- 
ican (New York and Chicago, via Detroit). Toledo: United (New York and 
Chicago, via Toledo). Dayton and Cincinnati: American (Cleveland and Nash- 
ville, via Dayton and Cincinnati). St. Louis: American (Fort Worth and 
ge pee via St. Louis) ; Chicago and Southern (New Orleans and Chicago, via 
St. Louis). 

173. In view of certain disarming observations, this part of the opinion 
is open to closer study. The Board acknowledged that TWA would be the only 
carrier operating between certain points, ‘‘as for example, between Detroit and 
Toledo,” but pointed out that this situation would not result from the acquisition 
because Marquette had the only route between these cities. It did not notice, 
however, that TWA and Marquette provided alternative routes between Dayton 
and St, Louis, and that the acquisition would obliterate the competitive situation 
between these two points. Both of these cities were served by American and 
Chicago and Southern on their north-south routes, but these airlines afforded 
no east-west competition. For two reasons, though, this oversight does not 
appear to destroy completely the force of the finding. In the first place, when 
the route is taken as a whole, it will be seen that American still would provide 
an alternative service between Detroit and St. Louis via Chicago; the com- 
petition between these major termini would be intensified by putting two of the 
stronger lines into direct competition. In the second place, the rail and bus 
traffic between Dayton and St. Louis was shown to be very light, while between 
Detroit and St. Louis the volume of traffic was approximately six times as great. 
While the air traffic figures between these points were not in evidence, it was 
clear that by far the greater number of passengers preferred TWA to Marquette 
because of the latter’s inadequate equipment and infrequent schedules. 

174. Acquisition of Marquette by TWA, Order No. 769, Docket No. 315, 
2 C.A.B. — (Dec. 18, 1940). 

175. On February 20, 1940, the Authority had reopened the grandfather 
proceeding for the purpose of taking further proof upon the issue of Marquette’s 
citizenship during the grandfather period, th a view to possible modification 
of its previous order. (Order No. 398). This proceeding was consolidated with 
the acquisition case for the purpose of hearing. By agreement of the parties, 


t 
the opinion in the acquisition case was rendered while the record in the grand- 
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tion was the excessiveness of the price. The public interest in this 
matter rested in the fact that an unreasonable price might lead to a 
depletion and waste of TWA’s assets, resulting in an impairment of 
the service rendered by the airline, or in a burden upon the public; 
TWA might recoup the additional price either through increased mail 
compensation or through increased fares. 


Underlying this question was the basic issue which divided the 
Board: whether the value of the certificate of convenience and neces- 
sity should be included in the purchase price. Mr. Ryan withdrew 
from his former position, and with Chairman Branch, who had not 
participated in the first decision, held that the value of the route 
should be taken into account for the purpose of the sale, though 
not for rate-making purposes. They followed the practice of the 
Interstate Commerce Commission in its administration of the pro- 
visions of the Interstate Commerce and Motor Carrier Acts which 
are comparable to Section 408(b), since the statutes are similar in 
their general scope, purpose, and terms. Mr. Baker concurred in 
the result, believing that unless the payment for the certificate 
weakened the purchaser to such an extent as to jeopardize the ade- 
quacy of its service, the amount of the payment should be simply 
a matter of managerial discretion.1** Mr. Warner dissented, holding 
to his former position that the value of the certificate should be 
excluded from the terms of the acquisition. It was his opinion that 
the inclusion of the certificate’s value would result in a burden upon 
the public. He further declared it an easy matter to determine the 
total value of Marquette’s assets “including good-will and going 
concern value but excluding any value attaching to the bare cer- 
tificate.” This amount would be represented by “the difference 
between the maximum commercial valuation that an open market 
would place upon the operation, complete with certificate . . . and 
the commercial valuation that would be similarly placed upon the 
certificate alone, if it were for sale alone with no existing enterprise 
of any kind attached to it.” 


There is much to support the view taken by the dissent. A 
certificate is not a franchise, but a mere revocable permit conferring 





father case was held open, pending efforts to obtain evidence on the question 
of citizenship. 

176. It is questionable, however, whether such a matter should be left too 
freely to managerial discretion. In determining mail rates the Board might be 
forced to recognize the pressure by the purchaser’s investors for a greater 
return on their investment. While the value of the transferred certificate would 
not be recognized in regulating passenger rates, the presence of the subsidy 
oe J provides a new and different point upon which this pressure may be 
exerc 
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no exclusive property right in the route or its facilities.177 A fran- 
chise grants a limited property interest and is associated with the 
concept of privilege rather than with the concept of right; while 
the Act recognizes transit through the navigable air space as resting 
in right, not in privilege.178 Furthermore, once an airline is established 
and a certificate obtained, its management should be encouraged to 
operate the line for service rather than find a market for the bare 
certificate. It is apparent that the latter course was taken by Mar- 
quette’s management. Having secured grandfather rights by oper- 
ating with outmoded equipment, Marquette made little effort to 
develop the commercial possibilities of its route, which were shown 
to be considerable when the route was operated by TWA.17° 


Nevertheless, it is submitted that the majority opinion is sound 
in following the precedents of the Interstate Commerce Commission 
decisions, which have been undisturbed by the courts. The dissent, 
curiously enough, seems to have had little faith in the Board’s ability 
to curb the imposition upon the public which was feared. Further, 
though the dissent searched more deeply into the basic issue than 
did the majority opinion, the conclusions which are quoted above are 
questionable as a matter of accounting. The computation of the total 
value of the assets exclusive of the certificate is a purely academic 
question, because a competitive market for the whole enterprise can- 
not always be available for the valuation of these items, and because 
the existence of a bare certificate detached from an enterprise is 
impossible, and therefore its calculation is impossible. It appears 
inconsistent to imagine the sale of such a detached certificate in the 
open market, and still hold to the view that a certificate should not 
be treated as a speculative security. 


(3) Defining an “air carrier” under Section 408. 


When American Export Airlines filed its application for a cer- 
tificate, it also sought approval of its control by American Export 
Lines, its parent steamship company, “if such approval is deemed 
necessary.” The airline had been incorporated in 1937 as a wholly 
owned subsidiary of the steamship company. Pan American argued 
that the Board’s approval was necessary under Section 408(a) (5) 
and 408(b): that the acquisition of an air carrier would not take 








177. Civil "Aeronautics Act, Secs. 302(a), 303,  401(4). See Pennsyivania 
R. Co. v. Public Utilities Commission, 116 Ohio 80, 155 N.E. 694, 696 (1927); 
the case holds improper the payment of $157,300 for the bare certificate of a 
—— line. 
178. Sec. 3. See Fagg, Legal Basis of the Civil Air R 
10 JOURNAL OF AIR Law 7, 9. ER: Se 
179. This operation had been approved without es sifter the denial 
of the tirst application: Order No. 600, 1 C.A.J. 409 (July 25 
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place until the corporate entity became an air carrier by receiving 
its certificate and by actually undertaking to engage in air trans- 
portation. The Board accepted American Export’s argument, and 
held that Section 408 applies only where the acquisition occurs at 
a time when the corporate entity is already an air carrier; that since 
American Export was not an air carrier at the time when the steam- 
ship company acquired control of it, the Board’s approval of such 
acquisition was unnecessary.1®° 


Mr. Ryan dissented from the majority’s conclusion and felt 
that approval was required. He construed Section 408 as requiring 
the Board to “regard the series of events which will result in the 
control of an air carrier by the steamship company as constituting 
an acquisition.” He felt that it was not the purpose of Congress 
to limit the jurisdiction of the Board to such an extent, and pointed 
out the ease with which an air carrier would circumvent the Act by 
forming a subsidiary corporation, and then causing it to engage in 
the manufacture of aircraft.18! This view was adopted by the Circuit 
Court of Appeals for the Second Circuit, when it declared that the 
majority view was an “unduly literal interpretation of subdivision 
(5)”, and that “the Board ought not to have dismissed the applica- 
tion but should have proceeded to deal with it on the merits.”®? 


It has been said that the majority opinion was arrived at by 
“anomalous reasoning.”?8% One may at least question the reasoning, 
and doubt that it was the Congressional intention to limit the Board’s 
jurisdiction in such a manner. One may also speculate upon the 
Board’s position had the application been filed by the parent com- 
pany rather than by the subsidiary. It is arguable that this technical 
difference in procedure would have rendered approval necessary, by 
bringing into play Section 408(a) (6) and the second proviso of 
Section 408(b). 


It seems that Pan American was almost as intent upon prevent- 
ing the acquisition of control as it was upon preventing the authori- 
zation of competing operations over the trans-Atlantic route. By its 





180. American Export Airlines, Inc., Application for Approval of Control 
by American Export Lines, Inc., Order No. 581, Docket No. 319, 2 C.A.B. 45 
(July 12, 1940). 

181. This possible loophole in the Act was noted in the appropriation hear- 
ings, and Congressman Keefe expressed himself in favor of correcting it: 
Hearings on Post Office Appropriation Bill for 1942 (note 121, ener), at 545. 
But it is only in the control of an incipient airline that there is such a loophole; 
for if a subsidiary were formed for the manufacture of aircraft, its articles 
would state its corporate purposes, and it would be such a manufacturer at the 
very time of incorporation. Any acquisition of control over this corporate entity 
would necessarily take place subsequent to its incorporation, and this transaction 
would require the Board’s approval. 

Note 133, supra. 

183. Keefe, Hearings on Post Office Department Appropriation Bill for 1942 

(note 121, supra), at 546. 
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argument it placed itself in an anomalous position which could 
hardly have escaped its notice. Pan American Airways Corporation 
had controlled as subsidiaries Pan American Airways Company of 
Nevada and Delaware, Pan American Airways, Inc., Pan American- 
Grace Airways, Inc., Pacific-Alaska Airways, Inc., and Panama 
Airways, Inc., long before these subsidiaries were awarded their 
certificates. Their position was similar to that of American Export 
Airlines.18* If the Board had accepted Pan American’s argument, 
the maintenance of these relationships would have been unlawful 
under Section 408(a), and subject to the heavy criminal penalties 
imposed by Section 902(a). 


B. Interlocking Relationships 


In general, Section 409 outlaws relationships in which any officer 
or director of an air carrier is (or has a representative as) an officer, 
director, member, or controlling stockholder!*5 in any other air 
carrier, common carrier, aeronautical company, or aeronautical hold- 
ing company. After February 19, 1939, such relationships were to 
be illegal unless previously approved by the Authority as not adversely 
affecting the public interest.18* Although the statute does not require 
a hearing upon these applications, a hearing has been held whereter 
there was any possible doubt concerning the effect of the relation- 
ship in question upon the public interest.187 While the Authority 
disposed of a considerable number, favorably and adversely, it has 
seen fit to issue only three orders which have been accompanied by 
opinions. It is only from these three opinions that one may gather 
upon what precise grounds the findings were based. 


Since no express statutory standards are furnished, beyond the 
broad test of “public interest”, the Authority has proceeded with 
caution in granting exceptions to the statutory prohibition. It places 
upon the applicant the burden of showing affirmatively that the 
public interest will not be adversely affected by the existence of a 
particular interlocking relationship. Because of the potential conflict 
of interest in negotiations for purchases by an air carrier from a 





184. Pan American’s position is distinguishable from that of American 
Export in that the former’s subsidiaries acquired certificates under the grand- 
father clause. Thus, it could be argued that such subsidiaries were air carriers 
prior to the effective date of the Act, and that the acquisition of control was 
ae not subject to approval under Section 408. 

185. 8S. 3845 — without prior approval, the holding of any stock 

- 4 any officer or director of an air carrier in one of the designated enterprises. 

The House bill prohibited only the holding of a controlling —— and in con- 
oa ae latter provision was accepted. See H.R. Rep. No. 75th Cong. 


8), 72; report reprinted in full, 83 Cong. Rec. 8 S843 BOGE (1938). 
186. The breadth of the statutory standard was given only scant considera- 
tion : the i auay a — to the passage of the Act. See Hearings on H.R. 


au 
Ly ky Report of the Civil Aeronautics Authority (1940), 24. 
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manufacturer of aircraft used in air transportation, it has disapproved 
the holding of a common directorship in such companies ; the danger 
of destroying a desirable arm’s-length relation between buyer and 
seller is not overcome by proof that the common director has played 
no part in the negotiations or decisions relating to such purchases.1** 
A common directorship in an airline and in a company holding invest- 
ments in airlines will likewise be disapproved, since the intercorporate 
mechanism might be abused to the detriment of the air carrier.'®® 
But no potential conflict of interest has been found in a common 
directorship in an airline and in a manufacturer of military air- 
craft,!®° or of the holding of directorships in an airline and in a 
company which operates an airport and a flying school.1®? 


C. Loans, Contracts, Methods of Competition 


Section 410 empowers the Board to approve or disapprove 
applications for loans from the United States or any agency, by or 
for the benefit of any air carrier, and empowers it to prescribe the 
terms and conditions upon which such loans are provided.!®? Only 
once thus far has action been taken under this section: an RFC 
loan to Northwest for the purchase of equipment was approved, the 
applicant desiring to compete on more equal terms on the eastern 
part of its route with the transcontinental lines.?®* 


The Board is authorized, by Section 411, to issue a cease and 
desist order if, after notice and hearing, it finds that an air carrier 
is engaged in “unfair or deceptive practices or unfair methods of 
competition.” In one case, an airline charged that the inauguration 
of additional schedules by a competitor constituted such prohibited 
practices,!®* but the complaint was later withdrawn.!®5 And in 
another, it was held that the Section applied only to past or existing 


Lawrence C. Ames——interiocking He Relationship, Order No. 289, Docket 
No. th 1CAJ. 12 ¢ C.A.A, ITI (Dec, 1 39) (Continental and Lockheed). 

189. Lamotte t. Cohu—lInterlocking ieelationship, Order No. 403, Docket 
Nos. 156 and 289, 1 C.A.J. 96, 1 C.A.A. LI i 1940) (TWA and Air 
ieventere, Inc.). ‘Darling-Canadian ww. Anterigek n Tolationship. Order 

451, Docket No. 234, 1 C.AJ. 189 XXXIV (March 28, 1940) 
( (Canadian Colonial re. The Aviation Corporait aay 

190. Lamotte T. Cohu—Interlocking lationship, note 189, supra (TWA 

and Northrop Aircraft, Inc.). 
191. Da rling-Canadian Colonial Interlocking Relationship, note 189, supra. 
(Canadian Colonial and Roosevelt Field, Inc.). 
. The sole purpose of this provide was to give further control over 
the —, nee of the air carriers: Hearings on H.R. 9738 (note 17, 
ogre a 
93. tg gg Airlines mg a» peentine for a Loan from RFC, Order 
No. 33, Docket No. 223 (April 17 17, ). 

194. Eastern Air Lines " American Airlines, Inc., Order No. 121, 
Docket No. 249 (July 28, 1939). The Postmaster General had authorized the 
transportation of mail on pi s additional schedules; Eastern also charged 
that it would be aggrieved by the Postmaster General’s order within the meaning 
of Section 405(e), and asked that such order be amended, suspended, or can- 
celled. This part of the complaint was dismissed on the ground that the designa- 
tion of a mail schedule was not an “order” within the meaning of Section 408% (e). 

195. Order No. 387, 1 C.A.J. 61 (Jan. 16, 1940). 
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practices or methods of competition, and not to future operations 
under a proposed contract.1%® 


Section 412(a) requires every air carrier to file with the Board 
a copy of every contract affecting air transportation, between such 
air carrier and any other carrier, for pooling and for designated types 
of cooperative working arrangements, subsection (b) directs the 
Board to disapprove or approve such contracts according to whether 
it finds or does not find them to be adverse to the public interest, 
or in violation of the Act. This section was involved in an agreement 
between eighteen domestic airlines holding grandfather certificates, 
governing the signatories in the issuance and exchange of passes and 
reduced-rate transportation ; the monopoly-competition issue appears 
to have been absent from the case, and the Authority approved the 
agreement as in furtherance of the public interest.1°* Section 412 
was also involved in the disposition of three cases already discussed.?#8 
While there have been a substantial number of orders issued under 
this Section, these are the only cases in which opinions have been 


rendered. 


It is natural that the Board’s docket should have been more 
occupied with applications for certificates of convenience and neces- 
sity than with matters concerning the relations of the air carriers 
to each other. An air carrier’s very existence depends upon staking 
out a route over which it is authorized to operate, and upon securing 
airmail authorization in order to make such operations financially 
practicable. A scramble for these government grants was the neces- 
sary consequence of the passage of the Act, and any intercompany 
arrangements were of secondary importance except insofar as their 
continued existence required official approval. 


As suggested above, the time 1s approaching when the number 
of available new routes will reach the vanishing point. When this 
time arrives, the work of the Board will enter its second major 
phase—that of regulating the intercorporate relations of the aviation 


industry. 


CONCLUSION 


The certificate of convenience and necessity is the fulcrum for 
the economic control of the air transport industry. In order to 
prevent the establishment of a monopoly over any terrain, it has been 





196. United-Western Sleeper Exchange Case, (note 164, supra). 
197. Ape Pass ferocment, Order No. 527, Docket No. 425, 1 C.A.J. 251, 
1 C.A.A, CLXX (May 24, 1940 


). 
198. Notes 122, 164, and 171, supra. 




















CONTROLLED COMPETITION 357 


the Board’s consistent policy to allow alternative service between 
two points by competing lines where the demand for service is great 
enough to support both carriers.1° If the traffic needs do not war- 
rant a second service, the application is denied, since both lines 
might collapse. This policy is clearly in accordance with the Con- 
gressional plan.2°° And where such duplication of service would 
result in destructive competition and uneconomic practices, the air- 
line serving the termini in question is given a regional monopoly.? 
The desirability of through service is a factor, but not controlling ; 
and the Board always considers whether the traffic on a competitor’s 
route will be diverted to an extent that will not be compensated by 
traffic to be developed by favorable connecting service. 


The grandfather clause set the pattern of the air routes, and the 
effective date of the clause found four domestic airlines dwarfing 
the others with respect to route mileage. In its unacknowledged 
policy of favoring the smaller lines, the Board has endeavored to 
overcome the effect of the grandfather clause by removing the dis- 
parity in route mileage as far as lies within its power; but it has 
declared itself opposed to the invasion of the field by small new- 
comers. And in the back of the Board’s mind is the hope that all 
the airlines will attain such economic strength that the airmail subsidy 
will eventually disappear. 


A certificate of convenience and necessity to a limited extent 
allows a monopoly in the legal sense, but the statute forbids a 
monopoly created by merger. In connection with the issuance of 
certificates, the word “competition” appears in a different gram- 
matical context than in connection with the approval of mergers, 
and only with respect to the latter does the word “monopoly” appear 
at all. But it is submitted that the Board has proceeded in both 
these fields with an entirely consistent notion of what constitutes 
competition and the degree thereof which it is desirable to maintain. 
In considering the merger applications, the Board has permitted the 
domination or control of a smaller line by a larger where the 
situation will not stifle competition within a given section of the 
country ; if competition is endangered, the Board curbs any tenden- 
cies toward accentuating the effect of the grandfather clause. And 


iv’. “The present high quality of American air transport is largely due 
to the competitive spirit that has existed throughout its development. There 
has been little point-to-point competition on identical routes. Of much greater 
benefit has been the to tnareonges J of two or more alternative routes, served by 
different companies, between widely separated centers.” Report of the Federal 
Aviation Commission (note 22, supra), at 61. See also Mid-Continent Airlines, 
Inc., et al., Twin Cities-Des Moines-Kansas City-St. Louis Operation (note 88 
supra) at 2 C.A.B. 93. 

200. See McCarran, 83 Cong. Rec. 6851 (1938). 

201. Note 88, supre. 
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in each of these fields the Board conceives of a competitive situation 
as one in which two companies offer comparable service between the 
same points; the effectiveness or the intensity of competition is 
immaterial. 


While it would be somewhat premature to venture a general 
estimate of the success and effectiveness of the Board’s economic 
regulation, at least two observations may be made. In spite of the 
intensity of the controversies, and the controversial nature of the 
issues presented and decided, only one unimportant decision has thus 
far been upset by the courts. Secondly, the chaotic financial condition 
of the air transport industry has been remedied. Commercial reve- 
nues are increasing so satisfactorily as to lead the Board to expect the 
substantial reduction of the mail pay required; economic stability 
of the airlines is in prospect.2°* This result has been accomplished 
by recognizing the air transport industry as a public utility, and by 
exercising public regulation over private enterprise.2°* And instead 
of adopting a system of state-controlled monopolies on the European 
plan, the United States has maintained a system of controlled 
competition within a framework of free enterprise. 





202. Second Annual Report of the Civil Aeronautics Authority (1941), 1. 

203. “Even after air transportation shall have attained a purely com- 
mercial footing, needing no direct support from the government, we consider 
that it will still require control as a public utility and one which in some cases 
must take on a monopoly character.” Report of the Federal Aviation Com- 
mission (note 22, supra), 




















EDITORIALS 


ARMY AIR CORPS CARGO ACTIVITIES 


The extent of air cargo carriage by the Army Air Corps has 
but recently been brought to public attention! although the Army 
has been flying its own freight to a greater or less degree for over 
six years. This has been necessary in order to get parts and supplies 
to air depots and plane factories as rapidly as possible as Well as to 
make it unnecessary to carry such large stocks of spare parts at the 
various air depots. 


The carriage of cargo by air is the responsibility of the Fiftieth 
Transport Wing Headquarters which operates under the direction 
of the Chief, Maintenance Command, Air Corps, with headquarters 
at Wright Field, Dayton, Ohio. According to latest available 
information, this organization uses fifty-one planes, chiefly C-33 
(DC-2), C-39 and C-50 (DC-3), similar to the Douglas commercial 
types, except that they are specially designed with reinforced flooring 
and wide hatches on the sides. There are also a few of the Curtiss- 
Wright CW-20 (C-55) type planes in use. An ordinary troop trans- 
port plane is reputedly not suitable for cargo because of the need 
for hatches and because the floor structure is not capable of having 
the heavy loads, which the Army has to handle, bolted to it. 


The present distribution of the Fiftieth Transport Wing is as 
follows : 
Squadrons Number of Transports 


Fairfield Air Depot.................. Ist & 5th 15 
Middletown Air Depot............... 2nd & 6th 16 
Sacramento Air Depot................ 4th & 7th 10 
San Antonio Air Depot............... 3rd y, 
Ogden Air Depot.................08 8th 2 
Mobile Air Depot................... none 1 

51 


The ultimate strength of this organization cannot be predicted at 
this time as its size will be dependent upon the further growth of the 
Army Air force. Sites for three of five additional depots, under the 
present Air Corps expansion plans, have recently been selected at 





1Army Air Freight, Business Week, April 12, 1941, pp. 44, 46. Army Air Corps 
Outhauls All Domestic Carriers in Volume of Freight Shipments, American Avia- 
tion, August 1, 1941, p. 4. 
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Oklahoma City, Oklahoma, Wellston, Georgia, near Macon, and at 
Rome, New York. When these depots are in full operation and the 
Air Corps fleet is enlarged to meet new air cargo needs, the volume 
of air shipments will increase greatly.’ 


The basic function of the Fiftieth Transport Wing is to service 
the Air Corps Maintenance Command and transport supplies and 
equipment for Air Corps activities, as well as to maintain an even 
flow of government furnished equipment from plants in the East 
and Middle West to aircraft assembly lines on the West Coast. 
Regular schedules are maintained to connect the main air depots now 
functioning. 


Regular scheduled trips are operated weekly as follows: (a) 
Fairfield to San Antonio to Sacramento to Los Angeles and return. 
(b) Middletown to Fairfield to San Antonio and back. (c) San 
Antonio to Fairfield to Middletown and return. (d) Sacramento to 
Los Angeles, to San Antonio to Fairfield and return. Local trips are 
also frequently made to various depots and between airplane fac- 
tories. Weekly trips are made between San Antonio and the Panama 
Air Depots in the Canal Zone. 


The operations office at Wright Field is responsible for sche- 
duling and operation of all inter-depot cargo movements. This office 
classifies cargo according to importance into the following groups: 
(a) extra priority, (b) priority, and (c) normal shipments. On the 
basis of freight balances reported at the various depots, schedules are 
made in advance for the transport movements for a week. A portion 
of the cargo capacity is always unassigned, however, to allow for 
emergency and change orders which constantly come up. For exam- 
ple, a plane may start out with one load and drop it to pick up another 
on the way, depending on the priority rating of the various shipments 
concerned. A normal load is 3200 pounds. 


Latest operation figures available are as follows: 


Calendar Calendar 


Year Year Increase 

1939 1940 
Pounds of cargo moved............... 4,034,000 13,311,095 9,277,095 
Passengers carried ................00 2,170 5,809 3,639 
SS ee ee rere 2,517,000 5,132,573 2,615,573 
RRA iis. ee oraicrcmataonintor ire 16,790 33,823 17,033 
MRO. 505.500 emoscatieccaee cutee 5,019,691 =... eee 
PRMRPRIIITICS HOW <5 osicceccasesess. Seen ZHIGOS ih pawns 


It is estimated that the Air Corps poundage for the first six 
months of 1941 must have been at least 6,790,000 which can be 
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compared to the Railway Express Agency report for this period for 
domestic airline express poundage amounting to 4,620,077.? 


The main item of air cargo carried by the Air Corps is aircraft 
engines, new and overhauled. Another item is assembled propellers 
which are slung on the bottom of the fuselage so that two propellers 
can be carried at one time. Although they are right out in the air 
stream, it is reported that the drag on the transporting plane is not 
great, speed being reduced only about ten miles per hour when 
propellers are carried in this manner. Special parts and materials 
are carried also, sometimes to manufacturers who would otherwise 
have to shut down one of their production departments. However, 
only government material is carried in Army planes and the Air 
Corps has no intention of competing with commercial airlines in 
hauling cargo, especially cargo pertaining to national defense. Man- 
ufacturers who have to ship parts and equipment by the fastest 
means of transportation must make use of the regular air express 
service even though they may be engaged with national defense con- 


tracts. 


The passenger traffic carried by the Fiftieth Transport Wing 
consists of ferry pilots, inspection personnel traveling between dis- 
trict offices and congressional parties. Other activities include the 
furnishing of transport planes and transport pilots to function with 
the training and activity of parachute troops. 


Joun H. Freperick, 
Professor of Transportation and Industry 
School of Business Administration 
The University of Texas 





“The Railway Express Agency figure for air express is audited to eliminate 
duplications where more than one carrier services the same package. There is 
no way to indicate whether Army figures are audited in the same manner to 
avoid duplication where more than one flight services the same shipment: 


A COORDINATOR OF AIR TRAFFIC 


According to apparently reliable reports the President is still 
wrestling with the problem of the appointment of a coordinator of 
air traffic to deal with the increasing congestion, military and civilian, 
of the navigable air. The proposal was first urged upon President 
Roosevelt on June 12, 1941, by Congressman Jack Nichols of Okla- 
homa and Colonel Robert Olds of the Army Air Corps. The in- 
telligent and capable aviation interest of each of these gentlemen 
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commands the utmost respect. The Nichols-Olds recommendation 
is not available, so far as we have been able to find, nor is the draft 
executive order carrying out the same. Therefore, we quote from 
our best source, a July 19, 1941, special dispatch to The New York 
Times: 


“An executive order creating the office (coordinator of air 
traffic) is understood to have been ordered prepared by the Presi- 
dent, and its announcement, under present plans, is to be accom- 
panied by a Presidential proclamation assuming jurisdiction over 
all space above the Continental United States, its possessions and 
Territories and, possibly, that above a certain radius around the 
off-shore naval and air bases leased by this government. 


“A tentative plan for the new office and its duties was worked 
out by an inter-departmental committee representing the Army, 
Navy, Civil Aeronautics Administration, Civil Aeronautics Board 
and the Select Committee of the House to Investigate Air Acci- 
dents. 

“Colonel Robert Olds, of the Army Air Corps, and Repre- 
sentative Nichols, Democrat of Oklahoma, chairman of the House 
committee, laid the proposal before the President at a White 
House conference several days ago. 


“The Nichols committee compiled a report on air traffic, and 
it was as a result of its recommendations, and their approval by 
the War, Navy and Commerce Departments, that the plan was 


devised. 


“Representative Nichols said today that the need for a national 
‘air traffic cop’ was well established. 


“*The problem of air traffic is really becoming serious,’ he 
said, ‘especially in the bottlenecks around airports.’ 


“The Navy, he remarked, flew on one set of rules, the Army 
on another, the commercial airlines on another and sportsman 
pilots on very few rules at all, so far as they related to traffic. 
Moreover aviation schools are springing up everywhere, and anti- 
aircraft artillery training is coming in for its share of attention. 


“‘Some of the anti-aircraft units operate directly under com- 
mercial airways,’ Mr. Nichols said. 


“Passengers on a New York-to-Washington commercial air- 
craft landed here the other day to tell the story of an experience 
just this side of Baltimore when their plane side-slipped and fell 
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several hundred feet. Passengers were catapulted from one side 
of the ship to the other, women screamed and there was much 
excitement until the craft was righted. 


“The co-pilot, according to some of the passengers, told them 
that an Army plane had come tail-spinning down out of the blue 
directly across the path of the transport. The commercial pilot 
‘side-slipped’ his ship in his desperate but successful effort to 
avoid a crash.” 


Other accounts credit Congressman Nichols with the assertion 
that permanent federal jurisdiction over all navigable air space will 
have to be accomplished by legislation, but meanwhile the safety 
proposal should be put into effect immediately through the use of 
the President’s emergency authority. 


The proposal is of such tremendous significance that its adop- 
tion should only follow careful study of the needs of all types of 
aviation, the existing legislation, and the special circumstances of 
the present emergency. The Civil Aeronautics Act of 1938 is the 
product of months of work by the President and the Congress and 
practically every interest of aeronautics in the United States. In 
spite of certain imperfections, the 1938 Act has been hailed con- 
sistently as one of the great forward steps of the United States’ art 
of flying. The consequences of the present proposal to the 1938 
Act and those regulated by it should be fully explored. 


The four corners of any problem of this kind are first deter- 
mined by its causes. The Nichols-Olds recommendation, as reported, 
states these to be the great congestion of civil and military air traffic, 
especially around airports, the difficulties of civil and military 
flying according to the same traffic rules, and the fact that some near- 
accidents have occurred between air transport and military aircraft 
suddenly appearing in proximity to each other. 


The progressive multiplication of aircraft, pilots, and flying 
hours, both civil and military, during the past two years has pro- 
duced air congestion and will continue to produce more. That there 
have been near-collisions is understandable and their avoidance is 
eloquent tribute to the skill of the pilots involved and the air traffic 
rules under which they are presently operating. The problem of pros- 
pective collision is the product of air traffic congestion, and of course 
each must be dealt with appropriately. Of civil and military aircraft 
different types of flying are demanded, but the problem should not 
embrace nor tolerate (unless in an extreme emergency) the use of 
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any fundamentally different. types of air traffic rules. The Army 
Air Corps, the Navy Bureau of Aeronautics, the Coast Guard and 
the representatives of civil aviation were the architects of the Civil 
Air Regulations of November 1, 1939, and their revision of May 31, 
1938, which have served so well. That regulations frame-work is still 
sound, although it very likely needs a major overhaul. The same 
good joint architectural job can be done again. 


The next dimension of the problem concerns the legislative 
vehicle available and what, if anything, needs to be done with it to 
solve the problem. — 


9 66 


The definitions of “aeronautics,” “air commerce,” “aircraft,” 
and “airman” in the Civil Aeronautics Act of 1938 clearly indicate 
the intention of Congress to extend to the limit the jurisdiction of 
the United States over the science and art of flight, any contrivance 
navigated in the air, and any individual who engages in such naviga- 
tion in any respect. Special definitions for: “civil aircraft” and ‘‘pub-. 
lic aircraft” emphasize the military and civil coverage -of the 1938 
Act. Definitions of “United States” and “possessions of the United 
States” point out the full territorial-coyerage of the Act. Section 
1107 (i) (3) emphasizes this territorial coverage by amending Sec- 
tion 6 of the Air Commerce Act of 1926 to read: © 


“The United States of America is hereby declared to possess 
and exercise complete and exclusive national sovereignty in the 
air space above the United States, including the air space above all 
‘inland waters and the air space-above those portions of the adja- 
cent marginal high ‘seas, bays, and lakes, over which by: inter- 
national law or treaty or convention the United States exercises 
national jurisdiction.” 


Section 1107 of the 1938 Act also shows the preservation of 
Section 4 and Section 5 (f) of the Air Commerce Act of 1926 in 
the following form: 


“Sec 4. Airspace Reservations——The President is authorized 
to provide by Executive order for the setting apart and the pro- 
tection of airspace reservations in the United States for national 
defense or other governmental purposes and, in addition, in the 
District of Columbia for public safety purposes. The several 
States may set apart and provide for the protection of necessary 
airspace reservations in addition to and not in conflict either with 
airspace reservations established by the President under this sec- 
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tion or with any civil or military airway designated under the 
provisions of this Act. 


“Sec. 5. Aids to Air Navigation— * * * * 


(f) Nothing in this Act or the Civil Aeronautics Act of 
1938 shall be construed to prevent the Secretary of War from 
designating routes in the navigable air space as military airways 
and prescribing rules and regulations for the use thereof on 
routes which do not conform to civil airways established here- 
under, or to prevent the. Administrator in the Civil Aeronautics 
Authority from designating any military airway as a civil airway, 
and when so designated it shall thereupon become a civil airway 
within the meaning of this Act, and the Secretary of War is 
hereby authorized to continue the operation of air navigation 
facilities for any military airway so designated as a civil airway 
until such time as the Administrator in the Civil Aeronautics 
Authority can provide for the operation of such facilities.” 


It. should also be noted that Section 501 (a) of the 1938 Act 
makes it unlawful for “any person to operate or navigate any air- 
craft” unless registered with the Civil Aeronautics Authority; and 
subsection (b) ((2) fastens compulsory eligibility for registration 
on “aircraft of the Federal Government.” 


Finally, we should note the air traffic rules power given to the 
Civil Aeronautics Authority in Section 601 of the 1938 Act: 


“Sec. 601. (a) The Authority is empowered, and it shall be 
its duty to promote safety of flight in air commerce by prescrib- 
ing and revising from time totime— * * * * 


(7) Air traffic rules governing the flight of, and for the 
navigation, protection, and identification of, aircraft, including 
rules as to safe altitudes of flight and rules for the prevention of 
collisions between aircraft, and between aircraft and land or water 
vehicles.” 


The Civil Aeronautics Act of 1938 centers in the Civil Aero- 
nautics Authority (now Civil Aeronautics Administration and Civil 
Aeronautics Board) not only the power but the duty to make air 
traffic rules for all aircraft and all airmen, whether military or civil, 
except with respect to air movements within air space reservations 
established by executive orders of the President for defense pur- 
poses and perhaps on military airways designated by the Secretary 
of War. If the problem is merely one of congestion and its accom- 
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panying dangers, the Authority has the power to set up under its 
own roof a system of coordination, and no fundamental legislative 
changes are needed. If the problem is the continued and increasing 
dangerous proximity of civil aircraft and military aircraft, and the 
use of surface military weapons, on civil airways or over military 
reservations, then the solution lies in keeping one out of the way of 
the other either by enforcement of the present Civil Air Regula- 
tions, or their amendment, or the relocation of certain military activ- 
ities. If the problem involves control of our far-flung military 
operations, Congress has already fixed the pattern by the broad 
coverage of the 1938 Act and the power in the President to desig- 
nate air space reservations. If the demands of the emergency -are 
such as to require a specialized operation of the military wholly 
incompatible with that of civil aircraft operations, then the designa- 
tion of air space reservations can be broadened by the President 
and the Secretary of War can make a more effective use of his 
power to designate military airways. 


The conclusion would seem to be that we have ample legislative 
power to establish a coordinator of air traffic, if that is deemed 
necessary, and to take care of emergency needs. However, every 
instinct dictates that we must only act through established agencies 
and with the benefit of past experience so that all of our types of 
aviation will be properly and adequately promoted. Otherwise that 
which is done in the name of the emergency may rise to plague 
peace time aviation. 


Howarp C. Knotts 

































STATE 


NATIONAL ASSOCIATION OF STATE AVIATION OFFICIALS 
—ANNUAL MEETING 


1. Orricers ELEcteb. 


At the annual meeting of the National Association of State Aviation Offi- 
cials held in Providence, Rhode Island, October 2-4, 1941, the following officers 
were elected for the year 1942: 


Asa Roundtree, Jr., Director of Airfields & Development, 425 South Union 
Street, Montgomery, Ala.,.............c0 cece ec eee eee PRESIDENT 


A. H. Near, Chairman, Kentucky Aeronautics Commission, Bowman Field, 


WOUIRUIES Tey oi ae ns oiaienehnares oeeviat vines oe Ist VICE-PRESIDENT 
Capt. Leo G. Devaney, State Director, 507 Lumbermens Bldg., Portland, 
OREN sooo asic ge cies SOR eE RENE 2nd VICE-PRESIDENT 
Earl L. Johnson, Director of Aeronautics, 913 Wyandotte Bldg., Columbus, 
ONE eile a RoR rae e ow isis Mn NS ew eA Oe 3rd VICE-PRESIDENT 
Sheldon B. Steers, Director, Department of Aeronautics, Capital City Air- 
port, Lansing, Michigan............... 02.0. cece eee SECRETARY 


George B. Logan, 506 Olive Street, St. Louis, Missouri, and 
Howard C. Knotts, Aviation Supervisor, Illinois Commerce Commission, 
205%4 South Sixth St., Springfield, Illinois—LEGAL COUNSELORS 


II. ReEsoLutions ADOPTED. 


It is the sense of this Association that the following are vital to aviation 
and the National Defense program and that immediate action should be 
taken by the responsible federal agencies to affect: 


1. The re-establishment in the C. A. A. of a State Coordinator with full 
power to represent that federal agency. 


2. Closer cooperation and coordination between State and Federal agencies 
on airport location and developments within each of the several states. 


3. Ten days notice on all public hearings to all parties concerned. 


4. More emphasis being placed on the long range program involving more 
efficient expenditures in airport construction and development. 


5. Control and regulation of aviation by persons with a recognized aviation 
background. 





6. Simplified and condensed Civil Air Regulations in place of the present 
complicated and voluminous C. A. R. 
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7. A reduction in the age limits and formal educational requirements of 
employees of weather bureau and air traffic control services. 


8. The inclusion of aeronautical subjects in high school curricula. 


ALSO: that this Association objects to the federal government’s further 
encroachment on the sovereign rights of the states to control air space; and 


(2) to any requirements at-this time, wherein charter operators might be 
required to provide themselves with multi-motored equipment in order 
to continue their operations ; and 


(3) it is opposed to any relaxation in the use of equipment or safety regu- 
lations affecting airline operations and the practice of permitting pro- 
visional overload, and: 


(4) We condemn the policy of the discontinuance of the U. S. Airport 
Directory as being detrimental to the safety of aircraft and airmen. 


We recommend the adoption by the states of a uniform traffic pattern and 
procedure for all civil airports; also 


’ We commend the establishment of the present inter-departmental air 
traffic board and recommend that they be the sole agency for coordi- 
nating air traffic under authority of existing legislation and oppose 
recommendations Nos. 1, 2, 3, and 4 as embodied in the Nichols report 
(No. 933). 


We recommend that greater consideration be given to operators financially 
committed under CPTP before withdrawal of their contracts, also we 
recommend a federally sanctioned uniform civil air defense program. 


Realizing that the time, place, and climatical conditions in case of war can- 
not be selected we condemn the present policy of centralizing military 
flight training below the 37th parallel. 


The evolution of the evil science of warfare has demonstrated the potency 
of a primary air arm of the Military Services; therefore 


Be It Resolved, That the Congress of the United States immediately create 
a separate and distinct Air Force with Cabinet representation. 

















FEDERAL 


NEW AIR COMMERCE REGULATIONS RELATING TO 
CUSTOMS, IMMIGRATION, ENTRY AND CLEARANCE, 
AND PUBLIC HEALTH. 


A notable development in regulations is effected by the new Air Commerce 
regulations published in the Federal Register of September 3, 1941, to come 
into force on November 1 following. They relate to the transportation of per- 
sons and merchandise by aircraft to and from the United States and its out- 
lying parts. The regulations were issued under the amended provisions of 
Section 7 of the Air Commerce Act of 1926. They authorize the Secretary 
of the Treasury to apply the customs laws and regulations of the United States 
to civil air transportation “to the extent and upon such conditions as he deems 
necessary,” and vest the same authority respectively in the Attorney General, 
the Secretary of Commerce, and the Federal Security Administrator, with 
respect to the immigration laws, the entry and clearance laws, and the public 
health laws. 


A special feature of the new regulations is that they combine in one text,- 
as far as appears feasible, the regulations that air commerce is to.be subject to 
under the laws relating to customs, immigration, entry and clearance, and- 
public health. They take the place of four separate regulations that were issued 
shortly after the Air Commerce Act of-1926 came into effect. The’ new text 
appears as the first 15 sections of Part 4 of Title 19, the title relating to cus- 
toms, in the Code of Federal Regulations. Cross references are made to them 
in its titles relating to immigration, entry and clearance, and public health. 


The other special feature is that the single text reduces the forms to three 
principal forms, in place of the many forms required under the former regula- 
tions. 


The three main forms are the entry declaration and the clearance declara- 
tion of the aircraft commander and an information sheet. The declarations 
include a manifest of aliens in the crew and a manifest of all passengers, as 
well as a manifest of merchandise carried on the aircraft. A feature of the 
clearance declaration is that in case the aircraft is departing from one non- 
adjacent part of the United States to another, copies of the declaration filed 
at the time of departure may be delivered upon arrival in the other part instead 
of new manifests. 


The declaration forms prescribed by the regulations are to consist of an 
upper and a lower detachable part so that the upper part containing the mani- 
fests of persons can be separated and delivered by the aircraft commander to 
the immigration officer, and the manifest of merchandise delivered to the cus- 
toms official. The information sheet that must also be delivered by the aircraft 
commander to the immigration officer is to contain other information required 
by the immigration laws. The division of information it is known, was made 
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in order that the declaration forms, as well as the information sheet, could be 
of a size of paper taken by the usual typewriter and so that the information 
sheet could be filled out at the time the ticket is sold to the passenger, often 
at an uptown office. This arrangement leaves but few particulars to be entered 
on the declaration form shortly before the aircraft departs from the airport. 
The information sheet, it is understood, is to require from the aircraft com- 
mander only such information in regard to each passenger as is found to be 
necessary to facilitate immigration inspection and to provide a_ sufficient 
record for immigration and naturalization purposes. 


The new regulations state that they include all the provisions with respect 
to entry and clearance that are to apply to aircraft. The provisions prescribed 
in regard to customs and public health appear to be all that would be involved 
in ordinary cases. Thus it would seem that only unusual cases would fall within 
the provision which states that except as the text otherwise provides, aircraft 
shall be subject to the customs and quarantine laws and regulations in regard 
to vessels in so far as applicable to aircraft. 


A cross reference is made in the new regulations in the same issue of the 
Federal Register to further regulations which apply immigration laws and 
regulations to aircraft. Apparently they are certain regulations which were 
separately issued by the Attorney General because they could not conveniently 
be included in the single text. A further reason, it is said, was that as interna- 
tional traffic by aircraft grows and thus presents new problems, the separate 
regulations can be adjusted by the officials charged with the enforcement of the 
immigration laws and not involve the other officials who signed the combined 
text. 


The new regulations make clear what subjects every provision deals with 
by stating at the outset that every paragraph and clause relates to customs, 
public health, entry and clearance, and immigration, except where it applies 
only to certain of those matters, which is shown by head-note or context. 


The new regulations are in line with recommendations in regard to the 
simplification of formalities in connection with the transit of aircraft made by 
the Pan American Commercial Conference at Buenos Aires in 1935 and the 
Inter-American Technical Aviation Conference at Lima in 1937. At both 
conferences the Government of the United States was represented. About that 
time, suggestions were made by the late R. Walton Moore, then Counselor of 
the Department of State, that efforts be made to simplify the regulations with 
respect to the arrival and departure of aircraft and the documents required in 
that connection. Thereupon the work of drafting such regulations and forms 
was begun by Denis Mulligan, then Director of the Bureau of Air Commerce 
in the Department of Commerce, now on active duty as Captain, Air Corps, 
Wright Field, Dayton, Ohio, and by Albert E. Reitzel, then Assistant Solicitor 
of the Department of Labor, now Principal Attorney, Immigration and Naturali- 
zation Service. In government circles, it is generally known that the work has 
been carried to conclusion by Mr. Reitzel, with the help of officers in the various 
branches of the departments and agencies concerned, and of officials at the main 
airports of entry. 
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FEDERAL CERTIFICATES FOR ALL AIRCRAFT AND PILOTS 


The Civil Aeronautics Board held an open hearing on September 24th 
at 2 P. M. in Room 5042, Commerce Building, Washington, D. C., on a 
proposal to adopt a regulation requiring the certification under the Civil 
Aeronautics Act of all civil aircraft and all pilots operating within the air 
space of the continental United States, its territories and possessions. 
The Board acted in pursuance of its policy of providing an opportunity 
for all interested parties to be heard on any proposed regulation prior to 
its adoption. 


For some time the Board has had under consideration the proposed 
regulation to require the certification of all aircraft and pilots. This has 
been due to the recent unparalleled expansion of both civil and military 
flying caused, in part, by the national emergency and in part by the tre- 
mendous increase in the use of private and commercial aircraft. The Board 
heretofore has only required certification of airmen and aircraft if they 
engage in commercial operations of an interstate character or operations 
on the civil airways. However, by reason of the vast development in air 
traffic, the public safety, including that of both pilots in the air and persons 
on the ground, requires that a more complete and over-all control over 
the competency of pilots and the airworthiness of aircraft be exercised. 


The Civil Aeronautics Act grants the Board jurisdiction in the interest 
of safety over all air traffic on the Federal airways, over all interstate air 
commerce off the airways and over air navigation that directly affects or 
may endanger these two classes of traffic. 


At the hearing there was unanimity of expression in behalf of the 
adoption of the proposed regulation, although there were some differences 
of opinion as to the reasons for the adoption. The persons appearing 
included representatives of the Army Air Corps, Navy Bureau of Aero- 
nautics, Civil Aeronautics Board, Civil Aeronautics Administration, and 
of aviation generally. The Board took the proposal under advisement to 
give time for the filing of written expressions and particularly for oppor- 
tunity for action by the National Association of State Aviation Officials 
having its annual meeting at Providence, Rhode Island, on October 2-4, 
1941. 


NEW DIRECTOR OF C. A. A. PILOT PROGRAM 


Grove Webster, Director of the Civilian Pilot Training Service since 
its inception in 1938, has resigned to re-enter private aviation, it was 
announced today by Donald H Connolly, Administrator of Civil 
Aeronautics. 


“It is with deep regret that Mr. Webster’s resignation is being ac- 
cepted,” said General Connolly, “the success of the civilian pilot training 
program owes a great deal to Mr. Webster’s untiring efforts and able direc- 
tion. He has done a magnificent job in a field that had to be pioneered at 
every step.” 











372 JOURNAL OF AIR LAW AND COMMERCE 


Mr. Webster will be succeeded by Major John P. Morris, Air Force 
Reserve, who has been Assistant Director of the Civilian Pilot Training 
Service, and Major Morris’ former post will be filled by W. G. Stewart, 
Chief of the CAA pilot training Performance Division. 


As a second lieutenant, Mr. Webster saw active flying duty with the 
163rd Aero Squadron in France during the first world war. When appointed 
to the C. A. A. he was head of the Airport Directory Company of Hackensack, 
N. ]., and Executive Vice President of the Private Flyers Association. 


Major Morris has also been connected with aviation since 1917 and 
served over-seas as a flight instructor at the U. S. Army Base at Issoudun, 
France. He holds active pilot’s certificate No. 457 and has logged more 


than 6,000 flying hours. 


Mr. Stewart’s association with aviation dates back to 1927, when he 
was active in the promotion of private flying in Florida, operating several 
commercial flying services throughout the state. He was appointed to the 
C. A. A. early in 1939, and was assistant to Major A. B. McMullen in pioneering 
the airport program which established 135 new landing fields in Florida. 


The C. A. A. Civilian Pilot Training Program, started as an experiment 
in the winter of 1939 with 330 students in 13 schools, has expanded to the point 
where more than 50,000 students have completed the various courses offered and 
at the present time 12,000 additional students are enrolled at 500 training centers 


throughout the country. 

















INTERNATIONAL 


UNITED STATES NATIONAL COMMISSION OF THE 
PERMANENT AMERICAN AERONAUTICAL 
COMMISSION* 


The Inter-American Technical Aviation Conference, which was held 
at Lima, Peru, in September 1937, adopted a resolution providing for the 
creation of a Permanent American Aeronautical Commission. The pur- 
pose of the Commission is to advance the work toward the unification and 
codification of international public and private air law and to develop and 
coordinate technical activities of mutual concern in the field of aeronautics 
among the American republics. The resolution also provided for the 
organization in each of the American republics of a national commission 
for the purpose of preparing projects and proposals for the consideration 
of the Permanent American Aeronautical Commission. The President has 
now approved the designation of the following-named persons as members 
of the United States National Commission of the Permanent American 
Aeronautical Commission: 


Mr. Thomas Burke, Chief, Division of. International Communications, 
Department of State, Chairman; 


Mr. Reed M. Chambers, United States Aviation Insurance Underwriters, 
New York, New York. 


Mr. John C. Cooper, Jr., Vice President and Assistant to the President, 
Pan American Airways Corporation, New York, New York; 


Mr. Richard E. Elwell, Chief Counsel and Director of Compliance, Civil 
Aeronautics Administration, Department of Commerce; 


Mr. Samuel E. Gates, International Counselor, Civil Aeronautics Board, 
Department of Commerce; 


Mr. Harold R. Harris, Vice President, Pan American-Grace Airways, Inc., 
New York, New York; 


Dr. J. C. Hunsaker, Massachusetts Institute of Technology, Boston, 
Massachusetts; 


Colonel John H. Jouett, United States Army Reserve, President, Aero- 
nautical Chamber of Commerce of America, Inc., Washington, D. C. 


Dr. George Lewis, Director of Aeronautical Research, National Advisory 
Committee for Aeronautics; 


Dr. Ross A. McFarland, Harvard University, Cambridge, Massachusetts; 





*From a Department of State press release of September 23, 1941. 
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Captain Denis Mulligan, United States Army Air Corps, Wright Field, 
Dayton, Ohio; 


Mr. Theodore P. Wright, Assistant Chief, Aircraft Branch, Office of Pro- 
duction Management. 


It has been deemed advisable to designate a small Executive Com- 
mittee to facilitate the work of the larger National Commission. With the 
approval of the President, the Secretary of State has asked the following- 
named members of the National Commission to serve on this Executive 
Committee: 


Mr. Thomas Burke, Chairman; 
Mr. Richard E. Elwell; 
Mr. Samuel E. Gates. 


TRANSIT OF MILITARY AIRCRAFT 
Agreement Between the United States of America and Mexico* 


By THE PRESIDENT OF THE UNITED STATES OF AMERICA 


A PROCLAMATION 


Wuereas an Agreement between the United States of America and Mexico 
to Facilitate the Reciprocal Transit of Military Aircraft through the territories 
and territorial waters of the two countries was concluded and signed by their re- 
spective Plenipotentiaries at Washington on the first day of April, one thousand 
nine hundred and forty-one, the original of which Agreement, being in the 
English and Spanish languages, is word for word as follows: 


Agreement to Facilitate the Reciprocal Transit of Military Aircraft 


The Under Secretary of State of the United States of America, Sumner 
Welles, and the Ambassador Extraordinary and Plenipotentiary of Mexico, Dr. 
Francisco Castill Najera, the former appointed by the President of the United 
States, Franklin D. Roosevelt, and the latter by the President of Mexico, Gen- 
eral Manuel Avila Camacho, after having communicated to each other their 
respective full powers, which were found to be in due and proper form, and 
following instructions from their Governments, declare: that both countries, the 
United States and Mexico, in view of the exceptional circumstances which have 
arisen from the present European conflict, and taking into consideration the 
necessity of ensuring conditions of maximum speed for the movements required 
in the defense of the American Continent in matters of aviation, and desirous of 
organizing a substantial and efficient collaboration by both countries in their task 
to defend the Americas, and with the highest regard for their juridical equality 





*Signed at Washington April 1, 1941, 

Ratification advised by the Senate of the United Sete fom 3, 1941. 
* Ratified by the President of the United States April 8, 1941 

Ratified by Mexico April 15, 1941. 

Ratifications exchanged at Washington April 25, 1941. 

Proclaimed by the Presthent of the United States April 28, 1941. 
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and respect for the sovereignty of both countries, have agreed to permit the 
reciprocal transit of military aircraft through their territories and territorial 
waters, pursuant to the following clauses: 


First.—The mutual concessions which the High Contracting Parties grant 
each other under this Agreement, will be effective only for the duration of the 
present state of possible threats of armed aggression against either of them and, 
if so required, in the opinion of both Governments, by the needs of their mutual 
defense. 


SEconp.—In view of the resolutions of the Second Meeting of Ministers of 
Foreign Relations, held at Habana, the United States and Mexico will grant free 
transit through their respective territories and territorial waters of military air- 
planes and seaplanes of the other country, without restrictions as to type, number, 
frequency of flights, personnel or material carried. 


Tuirp.—Each Governm grees to give to the other, official notice, at least 
twenty-four hours in a f the departure from its territory of any such 
aircraft which it is desire Il fly over the territory of the other, and such 
notice shall specify the number and type of the aerial units, the flight routes, 
the land and sea airports on which the airplanes and seaplanes contemplate mak- 
ing regular landings, and the number of their crew and individuals carried. 


FourtH.—The airplanes and seaplanes of each Government shall use only 
the routes previously determined by the other Government with regard to the 
flights over land and territorial waters of the latter. The Governments will also 
determine the regular landing places within their respective territorial boundaries. 


The flights to which this Agreement refers, shall not be made until the 
routes and places referred to in the preceding paragraph shall have been 
designated. 


FirrH.—Each Government assumes the obligation that none of its aircraft 
shall take more than 24 hours to transit the territory of the other, including the 
use of all land and sea airports within the latter’s territory or territorial waters, 
except in case of force majeure when the stay may be prolonged for the time 
deemed necessary by the Government whose territory is being traversed. 


S1xto.—Any military aircraft of one of the Contracting Parties, landing 
on any of the points designated for that purpose in the territory of the other 
Party, will have the right to be furnished only such fuel, food, provisions, etc., 
as the latter country may be willing to furnish according to its own legislation. 
But in no event shall an aircraft be denied fuel, food, provisions, supplies, etc., 
sufficient to enable it to reach the nearest source of supply within the jurisdiction 
of its own country. 


SreventH.—-Each Government, within its own territory and by means of its 
own forces, shall protect the points designated on land or sea for the landing 
of aircraft. Should either Government be in need of material or equipment for 
this purpose which the other Government may be in a position to furnish, the 
matter shall form the subject of discussion and any material or equipment fur- 
nished shall be on such terms and conditions as may be agreed upon. 


E1cHtH.—Present conditions of possible threats of armed aggression against 
the American Continent will exist, in so far as the reciprocal concessions ema- 
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nating from this Agreement are concerned, so long as the Governments: of the 
United States and Mexico shall jointly deem them to exist; and it is expressly 
understood that the mere notification by one of the High Contracting Parties 
to the other that it considers that the state of affairs that has brought about this 
Agreement has disappeared, will suffice for the complete termination of the con- 
cessions and obligations herein contained.’ Such notification may be given through 
the usual diplomatic channels, or direct by one Government to the other. Aircraft 
of either Party in transit at the time such unilateral notification is given shall 
have twenty-four hours within which to leave the territory of the other. 


Nintu.—This Agreement, when ratified by the Constitutional branch of 
each Government, will become effective as of the date of the exchange of rati- 
fications, which shall take place in the city of Washington as soon as possible. 


IN WITNESS WHERHOF, and with the powers hereinbefore stated, the Under 
Secretary of State of the United States of America and the Ambassador of 
Mexico, sign and cause their seals to be affixed to this Agreement, made in 
duplicate, in the English and Spanish languages, in the city of Washington, 
on the first day of April of the year nineteen hundred forty-one. 


SUMNER WELLES (SEAL] 
Under Secretary of State 
of the United States 


F. Castitto NAJERA [SEAL] 
Ambassador of Mexico 


AND WHEREAS, the said Agreement has been duly ratified on both parts, 
and the ratifications of the two Governments were exchanged in the city of 
Washington on the twenty-fifth day of April, one thousand nine hundred and 
forty-one; 


Now, THEREFORE, be it known that I, Franklin D. Roosevelt, President of 
the United States of America, have caused the said Agreement to be made public, 
to the end that the same and every article and clause thereof may be observed 
and fulfilled with good faith by the United States of America and the citizens 
thereof. 


IN TESTIMONY WHEREOF, I have hereunto set my hand and caused the Seal 
of the United States of America to be affixed. 


Done at the city of Washington this twenty-eighth day of April, in the 
year of our Lord. one thousand nine hundred and forty-one, and 

{sFAL] of the Independence of the United States of America the one 
hundred and sixty-fifth. 


FRANKLIN D. ROOSEVELT 


By the President : 
Corpett Hut 
Secretary of State. 

















NOTES, COMMENTS AND DIGESTS 


THE LIABILITY OF THE AIRCRAFT OPERATOR FOR INJURY 
TO THE MAN ON THE GROUND OR DAMAGE 
TO HIS PROPERTY.* 


Although aircraft operators have been held liable for damage caused as 
a result of forced landings or crashes in all reported cases to date, the legal 
theory used in predicating this liability is by no means definitely settled.! 
In Kadylak v. O’Brien,2 the most recent case in which this problem has arisen, 
the defendant was held accountable for damages in a jurisdiction having a 
statutory provision which states that liability for injuries to persons and 
damage to property on the ground occasioned by the descent of airplanes 
shall be determined by the law applicable to torts on land. 


The accident giving rise to the litigation occurred when the rudder control 
wire on the defendant’s plane broke causing a forced landing. In executing 
the landing, the defendant struck and killed the plaintiff’s minor son, who was 
swimming in the small country creek in which the defendant landed. The 
plaintiff received a verdict for $6,5004 and the defendant moved for a new 
trial, claiming that there had been no finding of the negligence necessary to 
establish liability under the statute. 


Although the reported opinion of the District Court is not definite in 
giving grounds for denying the motion, liability has been based on any one 
of several doctrines in similar situations. It is immediately evident that the 
controlling statute5 negates the possibility of using the concept of absolute 
liability which could be established in some jurisdictions under statute® or by 
classifying aviation as an ultra-hazardous activity.7 Therefore, in order to 





*Kadylak v O’Brien, U.S.D.C., W.D. Pa., Jan. 14, 1941. 

1. On June 1, 1941, the Civil Aeronautics Board released a report in which 
the entire problem of avaition liability was reviewed and analyzed. The report, 
which was prepared under the supervision of Edw. C. Sweeney, member of the 
Board’s general counsel and former associate editor of the Journal of Air Law 
and Commerce, has not been adopted by the Board as yet but has been released 
in order to draw critical comments. While it covers all types of liability, 
references will be made here only to that portion of it concerning the aircraft 
operator’s liability to the man on the ground, his personal property and real 


estate. 

2. U.S.D.C., W.D. Pa., Jan. 14, 1941. 

3. Pa, Stat. Ann. (Purdon, Supp. 1940) T.2, §1469: ‘The owner and the 
pilot, or either of them, of every aircraft which is operated over the lands or 
waters of the Commonwealth, shall be liable for injuries or damage to persons 
or property on or over the land or water beneath, caused by ascent, descent, 
or flight of aircraft, or the dropping or falling of any object therefrom, in accord- 
ance with the rules of law applying to torts in this Commonwealth.” Two other 
states have similar statutes : Arizona, Code (1939). §48-111; Idaho, Code Ann. 
(1932) §21-105. k 

4. Since the only services which would have been rendered in the future 
by the deceased boy were such as ordinarily are expected from one of several 
minor sons on a small farm, the District Court thought the verdict was excessive 
and reduced the amount awarded to $3,000. 

5. note 3 supra. Y 

6. $4 of the Uniform State Law for Aeronautics of 1922, in effect in 17 
states, provides that the landing of an aircraft on the lands of another, without 
his consent, is unlawful except. in case of a “forced landing” and that in such 
¢ase the owner of the aircraft is absolutely liable for the damages so caused. 

7. $519 of the Restatement of Torts.states that one. who carries on an 
ultra-hazardous activity is liable to another harmed by the unpreventable mis- 
carriage of this activity although the utmost care is exercised to prevent that 
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have taken the accident out of the category of accidental intrusions® and 
establish liability the court must have found that the accident was due to 
the negligence of the defendant. 


Apparently there is ample evidence to uphold a finding based on specific 
allegations of negligence. The court mentions that “there was some testimony 
to the effect that the cable was frayed at the point of breakage from which 
some inference may be drawn of a lack of proper inspection.” The Civil 
Air Regulations require periodical checks of aircraft and it is very doubtful 
that a cable would become frayed to the breaking point between those checks. 
Moreover, although the opinion does not set forth all of the conditions existing 
at the time and place of the accident, it seems that the defendant was negligent 
in the execution of the landing itself. Only the rudder was out of control; 
the plane could be elevated, lowered, and even banked, at will. Under these 
circumstances the pilot was under a duty to land in a safe place so that 
no innocent third person would be injured. The instant case presents a com- 
paratively minor mechanical failure and one that gave the pilot sufficient 
time to plan a safe landing. His failure to do so might very well be con- 
sidered the negligence required to establish liability. 


Since no specific acts of negligence were alleged it may be assumed that 
the plantiff relied on the rule of res tpsa loquitur. This is borne out by the 
language used by the court in stating that “the present case is of that class 
in which the instrumentality that produced the injury was under the control 
and management of the defendants, and the accident was such as does not 
happen if due care has been used. The accident having occurred under such 
circumstances, the burden was on the defendants to establish their freedom from 
fault in operating a dangerous agency.” The rule has been applied in similar 
cases® where the suits have been based on negligence as distinct from other 
theories of liability. Whatever the tools used, it is clear that, as in the 
previous cases in this field, the court was not hard pressed to reach the 
desired result. 


Dwicut HIGHTOWER 





harm. In discussing clause (a) of §520 which defines an ultra-hazardous activity 
as one which “necessarily involves a risk of serious harm to the person, land, 
or chattel of others which cannot be eliminated by the exercise of the utmost 
care,” it is said: “An activity may be ultra-hazardous because of the instru- 
mentality which is used in var rbiggen J it on, the nature of the subject matter with 
which it deals, or the condition which it creates. Thus, aviation in its present 
stage of development is ultra-hazardous because even the best constructed and 
maintained airplane is so incapable of complete control that flying creates a 
risk that the plane even though carefully constructed, maintained, and operated 
may crash to the injury of persons, structures, and chattels on "the land over 
esas the flying is made.” 

§166 of the Restatement of Torts, vol. i, p. 394, entitled “Non-Liability 
for A Nn A intrusions” reads as follows: “Except when the actor is engaged 
in an extra-hazardous activity, an unintentional oo non-negligent entry on 
in the possession of another or causing a thing or third person to enter the land, 
does not subject the actor to lability to the possessor, even though the entry 
causes harm to the gneneaser or toa thing or third person in whose security the 
oem a * — = legally protected interest. 

v. Ewing, 176 Wash. 78, 28 P (2d) 116, 1934 U. S. Av. 11 
( 1934) Gereinthtt's hangar and airplane damaged when the defendant’s ‘piane 
escaped while being cranked withowt a — at the controls and without b 
under the wheels) ; Rochester G. & v. Dunlop, 148 Misc. 849, 266 N. Y. 
8S. 469, 1933 U. s’ Av. R. B11 (isk “ etendant's Plane crashed into plain- 
tiff’s transmission line tower while making a forced landing at night). 

a result of the different ae given the res ipsa loquitur 
rule by the various courts attempts are bel made, the most recent of which 
is embodied in the C.A.B. Report, to create uniformity in the disposition of these 

cases by provid for limited absolute Mability. The C.A.B. tt jpeoume 
that this be done by the passage of a complete Federal Aviation ity Act. 





A similar solution is contain in the Uniform Aviation Liability Act which 
provides for adoption and administraton by each state. 
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DUTY OF CARE REQUIRED OF PILOT OPERATING ON 
A CONTROLLED AIRPORT* 


In Finfera v. Thomas, et al", the plaintiff landed an Aeronca airplane at the 
Detroit City Airport, Michigan, without receiving any signals from the traffic 
control tower. Assuming there were no other airplanes nearby, and still receiv- 
ing no signal from the control tower, the plaintiff began taxiing. He moved 
onto a runway where a Stinson airplane, being taxied out from the hangar by 
the defendant, Roland Thomas, collided with and damaged the Aeronca airplane 
and injured the plaintiff. The plaintiff contends that Thomas was negligent, 
and that the control tower, upon which he asserted he was relying, was negli- 
gent in not warning him of the immediate danger. The District Court found the 
plaintiff guilty of contributory negligence of such character as to preclude re- 
covery and directed a verdict for the defendants which was affirmed by the 
Court of Appeals. 


One court has said? that “the degree of standard of care required of an 
aviator is regulated by the familiar common law principles of negligence. Al- 
ready many of the states have adopted a uniform law providing that the 
liability of the owner of one aircraft to the owner of another, or the aeronaut 
or passengers on either aircraft, for damages caused by collision on land or in 
the air, shall be determined by the rules of law applicable to torts on land.® 
And, as the common law requires ordinary care in such cases, the degree of 
care required of an aviator not carrying passengers for hire is ordinary care ;4 
that is, that degree of care which the great mass of men, or an ordinary prudent 
person would use under the same or similar circumstances. He is not required 
to exercise the highest degree of care,® although the care which he may be 
called upon to exercise in the particular instance may be very high under the 
circumstances.” 


The proper concept of traffic control is to provide constant attention to all 
traffic problems. The purpose of the control tower is to signal the pilot when 





*Finfera v. Thomas et al., 119 F. fea) 28 (C.C.A. 6th, 1941) 

1. 119 F. (2d) 28 (C.C.A. 6th, 19 

2: Greunke v. North American Airways, Bi Wis. 565, 230 N.W. 618, 1930 
U. S. Av. R. 126, 1 Journal of Air Law 363 (1930). 

3. Uniform State Law for Aeronautics (1922), §6. 1936 U. S. Av. R. 376. 
See also Uniform Aeronautical Code, draft, 1931, §§7 and 8. 1931 U. S. Av. R. 
274, 2 Journal of Air Law 552 (1931). The following states have adopted §6 of 
the Uniform State Law for Aeronautics (1922): Arizona, Arkansas, Delaware, 
Georgia, Idaho, Indiana, Maryland, Michigan, Minnesota, Missouri, Nevada, 
New Jersey, North Carolina, North Dakota, Rhode Island, South Carolina, South 
Dakota, Tennessee, Vermont, and Wisconsin. 

. In the absence of statute, liability has been predicated upon negligence 
and the standard used has been that of ordinary care in the following collision- 
of-aircraft seme: Tiedt v. Gibbons, 1940 U. S. Av. R. 63 (Cir. Ct. Cook Co. IIl, 
1937) ; Parker v. Granger, 39 P. (2d) 833 (Cal. App. 1934) aff'd 4 Cal. (2d) 


U. 8. Av. R. 172 (1936) ; Read v. New York City Airport, Inc., 145 Misc. 294, 
259 N. Y. S. 245, 1933 U. S. Av. R. 31 Ao att ; =, v. Louer, 272 > App. 522, 
1934 U. 8. Av. R. 188 (1933) ; Ebrite Crawf & O’Donnell, 5 P. St oft" 
(Cal. App. 1931), aff’d 215 Cal. 724, 12 B, (2d) 937, tay U. 8. Av. R. 9 32); 
aa aa Flying Service, Inc., 1932 U. S. Av. R. 110 jas Co., 

5. The charge that “it is the duty of every pilot operating an airplane to 
exercise the highest degree of care that men of reasonable vigilance and fore- 
sight ordinarily exercise in the practical conduct and operation of an airplane in 
making a landing on a runway at an airport under the same or similar circum- 
stances, having regard to the law regulating the operation of the airplane 
making a landing when landing at an airport” is erroneous and prejudicial and 
Teles oe reversible error. Greunke v. North American Airways, supra, note 2. 

ics supplied. 

6. See Fred L. Smith, “Traffic Control on the Active but Non-Airline Air- 
port.” 11 Journal of Air Law and Commerce 67 (1940). 
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to take off and when to land; to warn the pilot of any obstacles on the field and 
of movements of other taxiing airplanes; to inform incoming pilots where to 
taxi for service. But such assistance does not relieve the pilot of all responsi- 
bility.’ In attempting to handle all traffic expeditiously, a control tower must 
often allow pilots to exercise their discretion under the circumstances. If they 
are not occupied with more pressing duties, control tower operators will regulate 
ground traffic as a matter of accommodation. In the instant case the plaintiff 
was flying about a comparatively busy airport, an airport where the amount 
of traffic can be considerable, and where a pilot must not rely, after landing, on 
a control tower that may be occupied handling that traffic. The absence of a 
signal from the control tower is not to be construed as negligence, but rather 
as an indication that the tower was concerned with some other traffic problem. 
As soon as he realized that the control tower was not signaling him, the plaintiff 
should have been even more alert to ascertain if there were other planes moving 
on the airport. Having an unobstructed view, he, admittedly, could have seen 
the defendant's airplane by looking out to his left. His negligence in failing to 
do so contributed to the cause of the accident.8 


A further problem raised by this case is the liability of the municipality. 
The control tower was part of the airport which was maintained by the munici- 
pality. Some states, by statute, have declared airports to be governmental func- 
tions,® and, therefore, not liable for their torts. But in many states the courts 
have said that the maintenance of an airport is a proprietary function, and as 
such render the municipality liable in the same manner as any other individual 
for damages and injuries caused by its negligence.1° However, even though the 
view may be taken that the operation of an airport is a proprietary function, 
it does not appear that the city had violated its duty to the plaintiff in the 


instant case. 





7. Moreover, the city had posted a notice on the bulletin board at the airport 
which, among other things, stated that ‘“‘the green or white light shall in no 
instance relieve the pilot from exercising due care and diligence in observing 
and avoiding other planes in the air or on the ground.” Although not definitely 
stated in the case, this board was probably the same as those usually found in 
airports containing the daily weather maps and the Weekly Notices to Airmen, 
sent out by the C.A.A. If so, the plaintiff was responsible for all information 
contained thereon. 

8. In Tiedt v. Gibbons, supra, note 4, the court said, ‘In the operation of 
an automobile a driver is negligent as a matter of law if he proceeds at a time 
when he is unable to see because his vision is obscured and he is further negligent 
as a matter of law if he fails to see an object which is in full view or which he 
oo have seen had he looked,” and applied this same reasoning to the operation 
of aircraft. 

9. §2 of the Uniform Airports Act, draft, (1931) 1931 U. S. Av. R. 275, 
2 Journal of Air Law 555 (1931), adopted by the National Conference of Com- 
missioners on Uniform Laws and the American Bar Association in 1935; it has 
been incorporated into statute by several states. See 3 a Tenn. = 
Ann. (1934) 96, §2726.22 (Laws of 1933, C. 116, §1) 1933 R. 
Upheld Py Stocker v. Nashville, 174 Tenn. 483, 126 re oa)” 339, A339 vu 3. 
Av. R. 42, 10 Journal of Air Law and Commerce 422 (1939). 

10. "bases v. City of Santa Monica, 84 o, (2a) 166 (Cal. App. 1938); 
Christopher v. City of El Paso, 98 S.W. (2d) 394, (Tex. Civ. App. 1936) ; City 
of Blackwell v. Lee, 178 Okla. 338, 62 P. (2d) 1219 (1936) : ; Mollencop v. City 

of Salem, 139 Ore. 137, 8 P. (2d) 783 (1932), commented on in 3 Journal of Air 
Law 467 (1932); Coleman v. City of Oakland, 110 Cal. App. 715, 295 Pac. 59 


“(1930) ; City of ‘Mobile v. Latigue, 23 Ala. App. 479, 127 So. 257 he ee a 


mented on in 1 Journal of Air Law 365 (1930). But see comment in 120 A. 

1376, 1378, discussing municipal immunity from lability for torts; the South 
Carolina court observes that “in endeavoring to put into practical effect the 
supposed distinction between public function and private business or enterprise 
of municipal corporations, it will hardly be doubted that the courts will find 
themselves involved in a maze of shadowy distinctions,’’ hence rejects the dis- 
tinction altogether, holding that all functions of municipal corporations are 
public or governmental in nature, in the exercise of which they are not liable. 
Irvine v. Greenwood, 89 S. C, 511,:72 S.E. 228 (1911). 
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The very fact that the court directed a verdict for the defendant indicates 
that, after weighing the evidence, it must have found, first, that the tower had 
not violated its duty in failing to give constant attention to the plaintiff, 
and, second, that the plaintiff by ignoring even the simple rules of ordinary care 
under the circumstances, had lost any cause of action he might otherwise have 
had as a result of the defendant’s negligence. The plaintiff was not justified 
in assuming that the control tower would constantly warn him of all danger. 
The mere fact that a pilot is flying from a controlled airport does not mean that 
he is thereby relieved from the duty of exercising a reasonable degree of care. 


An easier solution to the problem raised in the case under discussion might 
be found in the use of the comparative negligence doctrine, which is written into 
the Uniform Aviation Liability Act.’ However, that doctrine does not apply in 
the present case, for Michigan had not adopted the Uniform Aviation Liability 
Act, and the courts of Michigan do not adhere to the doctrine of comparative 


negligence.12 
Mitton Louis Lance 





11. Art. V, §504. May be seen in 9 Journal of Air Law 737 (1938). 

i2. Injured person is without recourse where neither party exercised due 
care; comparative negligence rule not recognized. Johnson v. Grand Trunk 
Western R. Co., 246 Mich. 52, 224 N.W. 448 (1929). Comparative degrees of 
negligence are recognized by Wisconsin, Stat. (1939) §331.045 and Nebraska, 
Com. Stat. (1929) §20-1151. 





